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PREFACE 
 

 

Human rights and good governance are two key aspects of a well-

functioning state and society. Without them the rights and interests of 

citizens and the community are difficult to protect and hard to 

guarantee on a structural basis. Especially in countries in transition 

from violent armed conflict or authoritarian rule towards democracy 

and the rule of law, the move towards implementing human rights and 

good governance principles into the daily functioning of state 

institutions can be a huge challenge. One of the main tools to 

overcome that challenge is acquiring accessible knowledge on the 

basics of human rights and good governance. This can benefit not only 

state institutions, but also civil society organizations, the education 

system, and citizens in general. The present sourcebook is meant as a 

contribution to that goal. 

 In this book it was our aim to present the basic principles of human 

rights and good governance. This was done by combining the main 

primary sources, such as treaties, with short introductions which 

explain the key aspects. We attempted to cover a wide range of issues 

including the rights of women and children and the way in which 

victims of violations can claim their rights through national and 

international institutions. We hope that this sourcebook will be a 

valuable and practical contribution to the work of all those striving to 

improve the rule of law. 

 This book was written in the context of an international academic 

cooperation project entitled ‘Human Rights and Good Governance 

Education in Mongolia and Indonesia’. The five partner institutions in 

this project are the School of Law of the National University of 

Mongolia Ulaanbaatar, the Faculty of Law, University of Indonesia, 

Jakarta, the Utrecht University School of Law and the Netherlands 

Institute for Human Rights (SIM), the School of Law of Queen’s 

University Belfast, and Mykolas Romeris University in Lithuania. The 

project was generously supported by the Asialink Programme of the 

European Union. SIM coordinated this project academically. 
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The chapters on Good Governance and on the links between good 

governance and human rights were drafted by Professor Henk Addink 

of Utrecht University in the Netherlands. The chapter on civil and 

political rights was written by Dr. Gordon Anthony of Queen’s 

University, Belfast, United Kingdom. The chapters on women’s rights 

and national human rights institutions were done by professor Cees 

Flinterman of Utrecht University. Finally, the chapters on economic, 

social and cultural human rights, on children’s rights, and on remedies 

and reparations for human rights violations were written by Dr. 

Antoine Buyse, also of Utrecht University. We gratefully 

acknowledge the help, advice, and experience of all our Lithuanian, 

British, Mongolian, Indonesian, Dutch and other colleagues involved 

in this project. 

 

We dedicate this book in loving memory to our late colleague 

Professor Peter Baehr. 
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CHAPTER 1 

 

GOOD GOVERNANCE: 

OVERVIEW AND PRINCIPLES OF PROPERNESS 
 
 

1.   INTRODUCTION 
 

This sourcebooks consists in essence of two parts: one part on Human 

Rights and one part on Good Governance. The starting points of these 

two issues are different and they have developed along different lines. 

Nevertheless, we want to show the many common points and 

interconnections between these two areas of law and policy.  

 In paragraph 2 of this chapter we present an overview of the 

different aspects of Good Governance. The need for Good 

Governance will be explained and the specific concept and 

development of Good Governance will be elaborated upon. 

Subsequently, the relevant institutions and the different sources of 

Good Governance will be discussed. In this and in the following 

chapters each Principle of Good Governance will be elaborated in the 

same way. 

 Paragraph 3 is the chapter where the first Principle of Good 

Governance will be explained: the Principle of Properness. In essence 

each Principle consists of a group of sub Principles and therefore we 

also speak about the Principles of Properness when we want to 

indicate the whole group of Principles including the sub Principles. In 

this chapter you will find an answer on the questions: why, what and 

how the Principles of Properness have been developed. Finally the 

sources of these Principles will give a general view on these Principles 

of Properness. 

 

1.1  Good Governance: cornerstone of the modern,  democratic 
  rule of law 
 

Good Governance can be seen as one of the three cornerstones of any 

modern state. The development of each of these three started at 
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different moments in history and was often linked to the development 

of the state and all three are still in development. 

 The first is the rule of law, the second is democracy, and the third 

is Good Governance. All these notions have in common that these are 

fundamental notions and that these principles have been accepted in 

most of the modern states in the world. However the interpretations of 

these three notions are not always the same in each country. This is 

often linked to diverging economic and cultural factors in the 

countries concerned. Nevertheless they have in common that the core 

of these notions is generally accepted. There are also links between 

the three cornerstones and in their development they have influenced 

each other.  

 

The rule of law is, basically, the idea that any government’s exercise 

of power shall be conditioned by law and that its subjects are not to be 

exposed to the arbitrary will of rulers. But we find different traditions 

in the common law world (rule of law) and in the civil law world 

(Rechtsstaat, l’Etat de droit, Stato del diritto). These different 

traditions attach different interpretations to the term “rule of law”. The 

main two tendencies, which are on the one hand, robust theory of the 

Rule of Law, and on the other hand, a less robust theory of the Rule of 

Law. (S. Urbina, Legal Method and the Rule of Law, 2002 Kluwer 

Law International, Chapter 4, pp. 225-243). Similar to this is the 

distinction between the thin and the thick conceptions of the Rule of 

Law. The thin conception embraces only principles of procedural 

fairness and the thick conception includes substantive criteria, such as 

universal principles (M. Neumann, The Rule of Law, 2002 Ashgate 

Publishing Limited, pp. 6-20). Elements of the rechtsstaat are: 

legality, division (separation and balance) of powers, protection of 

fundamental rights and judicial control. (M.C.Burkens e.a., Beginselen 

van de democratische rechtsstaat, Deventer 2001, chapter 3).  

 In addition to the three classical powers (legislation, administration 

and judiciary) there is more and more attention for the “fourth” 

(controlling) powers like the Ombudsman and the Court of Audit 

(G.H. Addink, The Ombudsman as the fourth power. On the 

Foundations of Ombudsman law from a comparative perspective, in: 

E.C.H.J. van der Linden & F.A.M. Stroink (eds.) Judicial Lawmaking 
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and Administrative Law, Antwerpen-Oxford: Intersentia 2005, pp. 

251-273).  

 In spite of these different conceptions, however, a strong consensus 

does exist on the rule of law as a fundamental principle. The rule of 

law implies that rights must be protected by law. 

 

Democracy is about the influence of the people on the policies and the 

activities of the government and is carried out either directly by the 

people (direct democracy) or by means of elected representatives of 

the people (representative democracy). In the literature a study was 

made about unitary, self-correcting democracy as developed by Dicey 

and about pluralist democracy, such as it exists in the USA. From the 

perspective of this comparison, new ideas where developed and 

critical remarks were made on constitutional reform and democracy in 

the United Kingdom and on participatory democracy. (P.P. Craig, 

Public Law and Democracy in the United Kingdom and the United 

States of America, Oxford 1990, chapters 2, 3-4, 7 and 11). 

 The following are seen as elements of democracy: legislation by 

parliament, ministerial accountability to the parliament, transparency 

of the administration, participation for interested parties and balance 

between majorities and minorities (Van Wijk, Konijnenbelt en Van 

Male, Hoofdstukken van Bestuursrecht, Den Haag 2005, p. 42). 

 There is no specific, universally accepted definition of 

‘democracy’, but equality and freedom have been at least identified as 

important characteristics of democracy. These principles are reflected 

in all citizens being equal before the law and having equal access to 

power. And in a representative democracy, every vote has equal 

weight. No restrictions can apply to anyone wanting to become a 

representative. And the freedom of its citizens is secured by 

legitimized rights and liberties. The concept of representative 

democracy arose largely from ideas and institutions that developed 

during the European Middle Ages, the Age of Enlightenment and in 

the American and French revolutions. Democracy has been called the 

“last form of government” and has spread considerably across the 

globe. 
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Good Governance is a norm for the government and a right for the 

citizen in which more specific conditions have been formulated. These 

norms are sometimes linked to the norms of rule of law or democracy, 

but mostly they have their own contents. Elements of Good 

Governance are: properness, transparency, participation, effectiveness, 

accountability and (economic, social and cultural) human rights. The 

concept is sometimes broad – containing norms for all the powers in 

the state – but this concept is also formulated in a more restricted way 

in the sense that it only applies to the administration. In the broader 

perception we have to distinguish between the three types of 

principles of each of the three powers. For the legislator: the 

Principles of Good Legislation; for the administration: the Principles 

of Good Administration; and for the judiciary: the Principles of Good 

Procedures. (G.H. Addink, Principles of Good Governance: Lessons 

from Administrative Law, in: D.M. Curtin & R.A.Wessel (eds.) Good 

Governance and the European Union, Antwerpen-Oxford-NewYork: 

Intersentia 2005). 

 

1.2  Good Governance and Human Rights 
 

Implementation of Good Governance and Human Rights in general, 

and Economic, Social and Cultural rights in particular, depends to a 

great extent on the contents of the Principles of Good Governance. It 

can be seen that Human Rights and especially the legal provisions 

protecting these Human Rights – contained in international and 

regional documents and treaties but also in national constitutions and 

laws – contain different Principles of Good Governance.  

 

The direct link between the two can be illustrated in the following 

overview of articles in Human Rights treaties where Principles of 

Good Governance have been described: 
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Treaty UDHM ICCPR ICESCR ECHR ESC CSCE 

Due care   (13)  6(1, due 
care) 

  

Legal 
certainty 

  4, 
8(1d,2) 

   

Equality 1, 2 3, 
14(1) 

Preamble 
par. 2, 
2(2), 3, 
7bi 

14 20, 
27 

 

Public  
participation 

6, 8, 
14(1), 
21(1,2), 
29(1) 

6, 
9(4,5), 
13, 16, 
25 

 5(4), 6(3b-
e), 13, EP3 

15, 
22 

 

Transparency  8, 40 
ff. 

  21, 
29 

 

Accountability 30 1, 5, 
40 ff. 

 19ff.   

Effectiveness 22, 
25(1) 

2, 3, 
17(2), 
22(3), 
23(4) 

 
 
 

5(2,3), 13, 
17 

  

General   Preamble 
par. 2, 
2(3) 

1(shall 
secure), 
2(1,proteced 
by law), 

Part 
I 

 

 

A second new development in the strong relation between Human 

Rights and Good Governance is a subjective right to good 

administration, which is – as explained before – a part of the 

government. That right to good administration emerged as a new 

fundamental right and it applies to every person coming into contact 

with the government institutions and bodies. The right to good 

governance is included, as one of the fundamental rights of the 

European Union, in the so-called Nice Charter that was adopted on 7 

December 2000 (K. Kanska, Towards Administrative Human Rights 

in the EU. Impact of the Charter of Fundamental Rights, European 

Law Journal 2004, no.3, pp. 296-326). 
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Article 41 of the Nice charter states the following with respect to good 

governance:  

‘1. Every person has the right to have his or her affairs handled 

impartially, fairly and within a reasonable time by the institutions and 

bodies of the Union. 

2. This right includes: 

- the right of every person to be heard, before any individual 

 measure which would affect him or her adversely is taken; 

- the right of every person to have access to his or her file, while 

 respecting the legitimate interests of confidentiality and of 

 professional and business secrecy; 

- the obligation of the administration to give reasons for its 

 decisions.  

3. Every person has the right to have the Community make good any 

damage caused by its institutions or by its servants in the performance 

of their duties, in accordance with the general principles common to 

the laws of the Member States. 

4. Every person may write to the institutions of the Union in one of 

the languages of the Treaties and must have an answer in the same 

language.’ 

 

These provisions show that there is not (yet( a general right to good 

governance but that it grants, in essence, a subjective right to good 

administration which covers several aspects. It is probably better to 

say that some aspects of the Principles of Good Governance have been 

codified in article 41 (G.H. Addink, Good Governance: a norm for the 

administration or a citizen’s right, Deventer 2008). 

 The first paragraph of Article 41 formulates a kind of umbrella 

right, which is given more substance by the requirements regarding 

the way everyone must be treated by the institutions and bodies of the 

Union: impartially, fairly and within a reasonable time. Part of that is 

the provision of paragraph 2 which gives the details of the obligation 

to hear a citizen in case of an adverse decision, to have access to one’s 

own file and the obligation to give reasons for a decision. 

Furthermore, anyone who suffers damage as a result of European 

Union actions is granted the right to compensation. And finally, 

everyone has the right to be answered in his or her own language. It is 



Good Governance: Overview and Principles of Properness 

SIM Special 34 17

interesting to see that it is particularly the formal and procedural 

elements that have been laid down in these rules. That is 

understandable as case law on these issues is well-developed, but it 

does not alter the fact that the right to good governance also has 

substantive elements (J. Wakefield, The Right to Good Admini-

stration, Alphen aan den Rijn, Kluwer Law International 2007). 

 

1.3  Good Governance and Human Rights in four chapters 
 

In the developments of the Principles of Good Governance we see 

three general lines. The first line is that in many countries most of the 

norms of Good Governance have been first developed by the 

judiciary. These controlling institutions are the discoverers and 

developers of the Principles of Good Governance as unwritten 

principles. But in some fields these norms have been developed by the 

legislator, sometimes based on an initiative of the parliament. Finally, 

some norms were already worked out in the law and have further been 

developed by the ombudsman and the court of audit.  

 The second line is that where in most situations first the Principles 

of Good Governance have been developed as norms of the 

administration, later these norms are codified as subjective rights for 

the citizens. 

 The third line is that these Principles of Good Governance have 

been developed in groups. The first group are the Principles of 

Properness (chapter I), the second group are the Principles of 

Transparency and Participation (chapter II), the third group are the 

Principles of Accountability and Effectiveness (chapter III) and the 

fourth and last group are the Principles of Human Rights (chapter IV). 

 
1.4   Structure of this part and of each chapter 
 

Each chapter on Good Governance in this sourcebook has the same 

structure in order to allow for easier comparison between the different 

principles and providing better insight. First we try to clarify why a 

certain principle has been developed and what the underlying concept 

of the principle is. Subsequently, we will explain how this concept has 

been specified in the different types or forms of the principle. Then we 
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want to clarify which institution has a special task in the development 

of the principles. Finally the different sources of the principles will be 

described. As part of these sources the legislation and the policy-rules 

– if available – will be discussed. Finally, we will focus on how the 

controlling institution work towards the further development of the 

principles involved.  

 

 

2.   OVERVIEW OF GOOD GOVERNANCE 
 

2.1  Why there is a need for Good Governance? 
 

The concept of Good Governance has been developed at the national, 

regional, and international levels because there were different 

problems on these levels in the relation between government and 

society. On the international level these problems arose in the context 

of the financial circumstances of states. International financial 

institutions formulated norms in relation to these situations. But also 

in the field of development aid these norms were developed. Financial 

and economic issues in a number of countries have thus contributed to 

the development of norms.  

 On the regional level, for example in the European Union, there 

were problems with the quality of the administration and for that 

reason, in a preventive way, codes were developed and, in a repressive 

way, the judiciary and the ombudsman developed these norms of good 

governance themselves. 

 Nowadays, the biggest problems can be found at the national level. 

Many situations of bad governance still exist: corruption, maladmini-

stration and mismanagement. Again, the problems are tackled both in 

repressive ways, for example through criminal law, and also in 

preventive was, through administrative law (G.H. Addink & J.B.J.M. 

ten Berge, Study on Innovation of Legal Means for Eliminating 

Corruption in the Public Service in the Netherlands, in: J.H.M. van 

Erp & L.P.W. van Vliet (eds.), Netherlands reports to the seventeenth 

international congress of comparative law, Antwerpen-Oxford: 

Intersentia 2006, pp. 379-419). A separate problem at the national 

level is the fragmentation of norms for the government and therefore 
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there is a need for integration of norms. Often General Administrative 

Law Acts have been to achieve this integration of norms for the 

government. 

 

2.2  What is the Concept of Good Governance? 
 

Good Governance is the proper use of the government’s powers in a 

transparent and participative way, but it is more. In essence it 

concerns also the fulfillment of three elementary tasks of government: 

to guarantee the security of persons and society, to manage an 

effective and accountable framework for the public sector, and to 

promote the economic and social aims of the country in accordance 

with the wishes of the population. 

 Related to the “scope” of Good Governance – which deals with 

when the norms of Good Governance apply – a distinction will be 

drawn between two different approaches to this issue, which we will 

call “institutional” and “functional”. The functional approach alerts us 

to an important distinction between Good Governance (as part of 

public law) and Corporate Governance (as part of private law). A 

second point concerns the meaning of the word “Governance” in the 

phrase “Good Governance”. We will suggest that it is best to give this 

word a broader rather than a narrower meaning.  

 We speak about Principles of Good Governance for the following 

reasons: a. it clarifies that these are fundamental notions, b. these 

notions have a legal character, c. clear links with other principles of 

law exist, d. principles are more flexible than regulations and e. in 

literature, case law, and legislation the words Principles of Good 

Governance are accepted 

 A question which is related to this point is: are Principles of Good 

Governance legal principles or policy principles? The answer is that 

the Principles of Good Governance are both. We make a difference 

because of the difference in legal effect, but the policy effect is also 

relevant. 

 But first we have to make some remarks on the terminology (G.H. 

Addink, Principles of Good Governance: Lessons from Administrative 

Law, in: D. Curtin, R. Wessel (ed.), Good Governance and the 

European Union: reflections on concepts, institutions and substance, 
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Antwerpen: Intersentia 2005). The remarks on the central terms used 

in the context of Good Governance concern:  

 

a) ‘Governance’ and ‘Administration’;  

b) ‘Good Governance’ and ‘Principles of Good Governance’;  

c) ‘Principles of Good Governance’ and ‘Principles of Proper  

 Administration’. 

 

In view of the focus on principles, we have to remark that in some 

countries no difference is made between the content of the term 

‘governance’ and that of the term ‘administration’. In other countries 

government is related to the three (or four) powers in the State, and 

administration is only one of these powers.  

 In dictionaries the following definitions have been provided for 

governance: exercise of authority; control; government; arrangement. 

Two other brief descriptions of governance are the following: 1) the 

act, process, or power of governing; 2) the state of being governed. 

Two additional descriptions: 1) the persons (institution) who make up 

a governing body and who administer something; 2) the act of 

governing, exercising authority. 

 For administration in dictionaries the following definitions of 

Administration in a governmental context can be found: 1) the act or 

process of administering (management of a government); 2) the 

activity of a government in the exercise of its powers and duties; 3) 

the executive branch of a government; 4) office of an executive officer 

or body; 5) law management and disposal of a trust or estate; 6) 

dispensing, applying or tendering of something such as an oath. 

Administration: this term was formerly used for the body of persons 

appointed to carry on the government of the country, now more 

usually called “the Government” (The Oxford Companion to Law, 

D.W. Walker, Oxford). Governance is the action or manner of 

governing. 

 However, it is clear that the use of different definitions is possible; 

especially in political science different meanings of the word 

governance have been found. Robert Rhodes found at least six usages 

for the term governance (R. Rhodes, ‘The New Governance: 

Governing Without Government’, 1996, Political Studies, vol. 44, p 
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652-667). This political scientist primarily makes reference to the 

methodology of government in the post-modern, minimal state (= 

good governance); the other sets of meanings are concerned with 

systems analysis, socio-cybernetic systems and self-organizing 

networks. Most of these meanings are related to the political science 

approach. At the same time we agree in essence with the critics of the 

London School of Economics Study Group on European 

Administrative Law who are of the opinion that in the White Paper 

presented by the European Commission, the meanings should be 

determined in detail and not only in an institutional and instrumental 

way ,but also normatively. In the case law of the Court of Justice of 

the European Union and the European Ombudsman we mostly find 

the terms ‘maladministration’ or ‘principles of good administration’. 

 Both terms, governance and administration, can be used in 

accordance with an administrative law perspective, that these terms 

imply activities promoting the general interest by the fulfillment of a 

public task. Therefore we could also have used here the terms ‘public 

governance’ or ‘public administration’. These activities – the fulfilling 

of a public task – may not only be carried out by the traditional 

administration on a central or decentralized level, but also by 

independent administrative bodies and private institutions which carry 

out these activities in the general interest and which have no 

hierarchical relation to the other parts of the government. For these 

institutions the norms of good governance are also relevant. We are 

aware that we and also other authors (M.P. Chiti, ‘Are there Universal 

Principles of Good Governance?’, 1 (2) European Public Law 1995, p. 

241-258; H.P. Nehl, Principles of Administrative Procedure in EC 

Law, Oxford and Portland, Oregon, Hart Publishing, 1999, p. 17) use 

the term ‘governance’ more narrowly than is usual in the field of 

public administration.  

 Moreover, in society similar types of norms are in development. 

We see these norms in industry: the principles of corporate 

governance. Governance in the public administration context has to do 

with what I call principles of good governance and which often has a 

connotation with the development of networks. Using principles of 

good governance in the process of developing networks can be seen as 

the second function of principles of good governance. 
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 The second remark relates to the character of the discussions which 

we should have: do we need to speak about the different types of 

activities of governance (good governance) or should the central point 

in the discussion be the different principles as the steering 

mechanisms for these activities, the Principles of Good Governance? 

It seems to us, because we are looking for parameters of good 

governance, that the central point in the discussion should be the 

Principles of Good Governance. Another point which has been 

referred to in the literature is that governance includes a reference to 

the methodology of government in the post-modern, minimal state, 

and covers the Concept of ‘Good Governance’ and the efficiency 

targets of new public management. We will see that these norms of 

effectiveness and efficiency are included in the Principles of Good 

Governance. 

 The term governance has a non-normative content and therefore 

there is a preference to use the term Good Governance in the 

normative legal and non-legal discussion. In these discussions on good 

governance we refer not only to orders and decisions by the 

administration but also to other activities such as private activities and 

factual acts. All these forms of governance behavior are linked with 

Principles of Good Governance and therefore the focus is on the 

broader perspective of governance. 

The last remark is that the literature sometimes speaks of ‘Principles 

of Good Governance’ and ‘Principles of Proper Administration’, but 

sometimes also of ‘Principles of Fair Administration’. As said before, 

some make a difference between ‘governance’ and ‘administration’ 

and others do not. Nevertheless, we can also speak about ‘Principles 

of Good Administration’. These principles are also used by the 

Ombudsman in order to check whether there is a case of 

maladministration (art. 138e (1) EC Treaty). 

 Later we will clarify that ‘Principles of Good Administration’ are 

broader than ‘Principles of Proper Administration’. ‘Principles of Fair 

Administration’ here have the same content as ‘Principles of Proper 

Administration’, however. Thus, ‘Principles of Proper Administration’ 

are minimum standards and ‘Principles of Good Governance’ have a 

higher level of ambition. Another relevant question will then be the 

following: when an activity is not in accordance with these Principles 



Good Governance: Overview and Principles of Properness 

SIM Special 34 23

of Good Administration or Principles of Proper Administration, is this 

activity then unlawful? That depends on the contents of the law. It 

seems that these principles are so crucial that an activity contrary to 

the Principles of Proper Administration is always contrary to the law, 

while an activity contrary to the Principles of Good Governance is 

often illegal. For us, such an activity is therefore ‘unlawful’, but it is 

essentially more than the traditional legal aspects because it also 

includes the legal aspects of accountability and effectiveness. 

 Two other aspects are relevant in this context, a formal and a 

substantive one. The formal aspect is that the law can prescribe that 

attention should be given to accountability and effectiveness. The 

substantive aspect is that, in relation to accountability and 

effectiveness, in practice it is more a process than an action. Such a 

process can also be controlled by the judiciary. These aspects are 

different from questions related to the civil and/or criminal 

responsibility of the administration as a part of the legal entity the 

State. However, there are also some links. 

 

2.3  How has this concept been specified? 
 

The concept of Good Governance is a meta-concept, it means that it is 

a concept built on others concepts and is used to complete and add to 

these other concepts. These specific Principles of Good Governance 

are properness, transparency, participation, effectiveness, 

accountability and human rights. These specific Principles have been 

worked out on three levels: micro-, meso-, and macro-level. The 

micro level is the national level, the meso-level is the regional level, 

and the macro level is the international level. There is an interaction 

between the three levels through which the specific principles are 

developed and implemented.  

 Each of the specific Principles of Good Governance has subgroups. 

There is no strict separation between the six groups: properness, 

participation, transparency, accountability, effectiveness and human 

rights. In terms of the executive powers of government, we speak in 

the context of legislation and regulation of the principles of proper, 

participative, transparent, accountable, effective, and human rights 

regulation. In the context of the administration we speak about the 
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principles of proper, participative, transparent, accountable, effective 

and human rights administration. In relation to the judicial procedures 

we also can distinguish between the principles of proper, participative, 

transparent, accountable, effective and human rights judicial 

procedure or more specific administrative procedural law. For each of 

the three powers it will be clear that not always a principle or a sub 

principle will be specified in the same way, because of course also the 

position of the governmental institution in the constitutional context is 

relevant.  

 
2.4  Which institutions are involved? 
 

Traditionally, the following institutions belong to the Government, 

have different powers and are using Principles of Good Governance: 

the legislative, the executive and the judicial power. These functions 

are fulfilled by different institutions on the central, regional and local 

level. It is important to realize that each of these powers have different 

appearances. It is crucial - in the context of Good Governance - to ask 

attention for the so called fourth power institutions like the 

Ombudsman and the Court of Audit. The fourth power term is also 

used for civil servants. The academic Crince Le Roy opens his lecture 

with a concise overview of fourth powers and offers the following 

examples of fourth powers in addition to that of the public service: 

independent administrative bodies in the United States, the National 

Audit Office and the Ministry of Foreign Affairs. In my view, for 

example in the Netherlands, not only the National Ombudsman, but 

also the National Audit Office and the Council of State, in its advisory 

capacity on draft-legislation, should be seen as part of the fourth 

power in for the Netherlands, because of the typical constitutional 

position manifested by having been given their own independent place 

in the Constitution and even because they feature in a separate chapter 

of the Constitution. In exercising their constitutional duties, these 

three state institutions wield an important power, which can be 

distinguished substantively from the three other powers- the 

legislature, the executive, and the judiciary. The concept of fourth 

power as propagated by Crince Le Roy is the actual, not the legal, 

power of public servants. Furthermore, the only thing the Constitution 
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provides in relation to public servants is that their legal position must 

be regulated by statute. The Constitution does not refer in any way to 

the exercise of actual power by public servants. In sum, to denote the 

public service as a fourth power, vis-à-vis the first (the legislature), 

the second (the executive) and the third (the controlling power), is less 

correct from a legal perspective, because the power wielded by the 

public service is of a different, non-legal, order and therefore does not 

compare so well to the other three. 

 A subsequent question now is: what is the relation between this 

fourth power and the other three existing powers? And, what are the 

relations between these four powers? The French philosopher 

Montesquieu has been called the author who has been most quoted in 

a distorted and mutilating way. This is alleged to be caused (in part) 

by the fact that in the nineteenth century justice and law were equal, 

but it also has to do with his style of writing (R. Foqué, Evenwicht van 

machten en rechtsstatelijke vernieuwing, bijdrage aan de Derde 

Staatsrechtconferentie van de Vlaamse Juristenvereniging 1999). 

  Quite often, Montesquieu is alleged to have discussed the English 

constitution in L’Esprit des Lois from the perspective of separation of 

powers. The purpose of such separation is to prevent that the state 

exceeds its limits of its powers and infringes on the freedoms and 

rights of its citizens. The legislature must not interfere in the 

implementation and application of its laws; the executive is not 

allowed to amend the laws; and the judiciary is not to tacitly introduce 

laws. Montesquieu refers to ‘distribution’ rather than separation of 

powers. Such distribution is about freedom and security, which is only 

feasible within a moderate constitution allowing for different points of 

view and forms of action. In such a moderate constitution, no single 

and indivisible sovereignty obtains, which applies to all three powers. 

The room for divergent views and forms of action is partly taken up 

by the supreme institutions of state, such as the National Ombudsman. 

From this angle, the National Ombudsman is partly responsible for the 

balance between the three powers.  

 

The idea of a balance of powers within the State was already 

entertained by Aristotle, as a balance between the different classes or 

estates, and has been pursued in the doctrine of the ‘mixed state’ (a 
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mix of monarchy, aristocracy and democracy). By contrast, there is 

also the idea of the indivisibility of the state (sovereignty), which has 

been precisely abandoned in the doctrine of separation of powers. 

From the seventeenth century onwards, in England clear statements 

can be found on the separation of powers (Bolingbroke, Harrington, 

Locke). Apart from Roman thought, English political thought on the 

subject forms the most important source for Montesquieu’s conception 

of the separation of powers. This entails that Montesquieu should 

rather be regarded as belonging to those who argue for a balance of 

powers on which there is room for many different views.  

 

Subsequently, it can be observed that in the various countries 

separation of the three types of duties and designation of these duties 

to different institutions take place in various ways and to various 

degrees. In the Netherlands, -as in most European countries- there is 

no strict separation of duties, as exists, for instance, in the 

constitutional system of the United States. The three state powers are 

not independent, but operate under a system of checks and balances. 

For the Dutch situation, this is evidenced by Article 81 Dutch 

Constitution, which provides that legislation must be established 

jointly by the Government and the two Houses of Parliament (Staten-

General). In addition, the three separate powers are not wielded by a 

single institution. Legislation, therefore, is not only established by the 

legislature in the form of statutes, but also by the administration, 

constituting law in a substantive sense. In the execution of the 

different duties influence is furthermore exerted by divergent 

constitutional institutions in various phases of the process, which 

include the Supreme Offices of State referred to in detail in Chapter 4 

of the Dutch Constitution. One of these is the Council of State which 

advises on draft legislation. Another institution, the National Audit 

Office, scrutinizes national income and expenditure and advises 

retroactively. Then there is the National Ombudsman, who examines, 

in retrospect, the conduct of administrative authorities and issues 

reports and makes recommendations in the matter. In brief, these 

Supreme Offices of State form the cornerstones in the edifice of 

checks and balances, as is the Netherlands constitutional system (R. 

Crince Le Roy, De vierde macht. Een hernieuwde kennismaking, ‘s-
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Gravenhage 1976, p. 45 and further). Some authors have suggested 

that, in essence, for each part of the national administration the 

possibilities of achieving the desired effect are considered on the basis 

of the principle of check and balances (W. Witteveen, Evenwicht van 

machten, Zwolle 1991, 47). In the constitutional literature, this is 

expressed as ‘solutions inspired by the demands of practice, which 

counteract the danger of concentration of power’ (Handboek 

Staatsrecht, van der Pot/Donner, rev. ed. (L. Prakke, J.L. de Reede, 

G.J.M. van Wissen), Deventer 2001, p. 536). 

 The National Audit Office, the Council of State and the National 

Ombudsman each play their own typical role in the system of checks 

and balances (H.R.B.M. Kummeling, G.D. Minderman, De Staten-

Generaal als zelfstandige begrotingsautoriteit, p. 4 and 10). In some 

respects, the States-General takes up a different position than the three 

Supreme Offices of State just mentioned. Whereas the former mainly 

have an advisory task, the States-General, in addition to serving as the 

government’s guardian, also serves as joint-legislator with that same 

government. There is another major substantive difference between 

these three Supreme Offices of State, to be counted as part of the 

fourth power, and the States-General: the opinion of the Supreme 

Offices of State is given to promote good administration. This can be 

inferred from the opinions of the Council of State which are also 

aimed at effectiveness and principles of proper regulation (Annual 

report Netherlands Council of State 2002), and from the activities by 

the National Audit Office which also focuses on good administration 

(S.J. Stuiveling, The Role of the SAI in Promoting Good Governance, 

presentation president of the Netherlands Court of Audit, 13 June 

2003, Tallinn, Estonia); with regard to the National Ombudsman, the 

current debate is about the question whether the criterion of 

properness also implies or should imply the principles of good 

governance, as we see in the recommendations of the European 

Ombudsman (Annual Report European Ombudsman 2002). These 

three Supreme Offices of State dedicate themselves to aspects of 

lawfulness, effectiveness, as well as other aspects of properness, in 

sum they are on the road to the principles of good governance. We 

distinguish between six categories of principle of good administration: 

principles of proper administration, principles of participatory 
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administration, principles of transparent administration, principles of 

responsible administration, principles of effective administration and 

principles of administration based of human rights.  

 The preceding has shown that the three components of the fourth 

power each have their own duties in the area of offering advice and 

that such advice is aimed at promoting good administration. In 

addition, this fourth power and the legislative, executive and judicial 

powers, respectively, clearly interact, which promotes a balance of 

powers. The role of these three offices, on the one hand, and their 

involvement in the exercise of their respective duties, on the other, 

make that they can be characterized as the fourth power and that the 

National Ombudsman must also be regarded as part of the fourth 

power.  

 On the basis of the above, a relation can be made established 

between the National Ombudsman and his role in lawmaking. This 

role is of an advisory nature, as are those other components of the 

fourth power, and is normalized by both procedural and substantive 

law. The results of performing this role – the reports and 

recommendations by the National Ombudsman – have their effect on 

the lawmaking products brought about by the different powers.  

 Finally there are also international and regional institutions which 

apply the Principles of Good Governance. These international 

institutions are: IMF, World Bank, UN and WTO, and also on 

European level we find different institutions which work on the 

development of the Principles of Good Governance 

 

2.5  What are the sources? 
 

The next question is: where do we find norms of Good Governance? 

What are the sources of the Principles of Good Governance? Several 

of these norms can be found in legislation at the international, 

regional, or national levels. These norms can also be found in several 

lower regulations: decrees, regulations, and policy rules. Not only at 

the central national level, but also at the decentralized (local) level can 

these norms be found. The case law from the judiciary also includes 

these norms of Good Governance. The reports of the Ombudsman also 
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specify these norms and the Court of Audit institutions equally work 

on the development of the Principles of Good Governance.  

 

The conclusions of this chapter are: 

- There is a need for Good Governance because of maladministration 

 and corruption 

- There are 6 groups of Principles of Good Governance (PGG) 

- These Principles can be found in legislation, policy rules, case law 

 and reports 

- The PGG are fundamental legal norms 

- The PGG are used by three powers, by the fourth power and by 

 international and regional institutions 

- PGG are legal and policy principles. 

 

2.6  Which structure of GG chapters? 
 

The next chapters on the Principles of Good Governance have been 

structured as follows. First in each chapter two groups of Principles of 

Good Governance will be discussed. The following combinations 

have been made for substantial reasons: 

 

- Transparency and participation 

- Effectiveness and accountability 

- Human rights and good governance. 

 

Each group of the Principles of Good Governance will be discussed 

based on the following questions: Why have these principles been 

developed? What is the concept of this group of Principles? How has 

this concept been specified? Which institutions are involved? And 

finally, what are the sources for this group? 

 
 
3.  PRINCIPLES OF PROPERNESS 
 

In general, the Principles of Properness have the longest history of all 

the Principles of Good Governance. These Principles were developed 

because the traditional and formal legality approach was too narrow 
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for controlling in an adequate way the functioning of the different 

powers of the Government. Often these principles were developed as 

unwritten principles of law by the judiciary and the ombudsman or as 

policy principles by the administrations which were elaborated in 

policy papers. These unwritten and policy principles often will be 

codified in the law after some time (G.H. Addink, Algemene 

beginselen van behoorlijk bestuur, Deventer 1999). 

 

3.1  Why have these principles been developed? 
 

The first question is: why have the Principles of Proper Admini-

stration been developed? 

There are several reasons for this and the reasons will also depend on 

the function of the institution involved. The main reason is that there 

was for a time a too restrictive interpretation of formal legality and 

therefore often unwritten principles have been developed. A second 

reason was the need for a broader judicial control than only a legality 

check. In a situation in which the controlling mechanisms of 

parliament are more focused on the general aspects, then there is need 

for a more intensive control by the judiciary for individual cases. But 

there are at the same time restrictions for the court not to sit on the 

chair of the administration, as one of the basic ideas of the separation 

of and balance between the powers in the state. We also see that 

national administrations developed more and more policy rules which 

can also been seen as a codification of the principles of good 

governance by the administration. Finally most of the unwritten 

principles of good governance have been codified in a general 

administrative law act, or in a specific act which is related to specific 

points.  

 

3.2  What is the concept of Properness? 
 

General administrative law is often about decision-making by the 

administration and about legal certainty for citizens, private persons and 

organizations. Decision-making by the administration implies 

implementing general rules on specific cases. Because the regulations 

are unclear in many cases, the administration has discretionary power. 
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Choices as to how to use discretionary power in a specific case are 

made by identification of the relevant regulations and by identification 

and balancing of the interests concerned. In many cases the task of the 

administration consists of acting as an intermediary between the 

conflicting interests of different parties. If an administrative order is 

rightly (in the legal and in the social sense) made, parties will accept it 

better. A party that does not approve of a ruling, however, may appeal 

to a court. If the court is competent in the reported matter, it will 

consider the (legal) act at hand.  

 As the law is unclear in many cases, it may often be unpredictable 

whether a ruling is (un)lawful. This unpredictability of the law is 

reinforced by conferring and delegating discretionary (regulatory) 

powers to administrative bodies and agencies. Furthermore, all kinds of 

regulations (Acts of Parliament, Orders in Council, ministerial 

regulations, provincial and municipal by-laws et cetera) change rapidly. 

From the point of view of the classic (continental version of the) Rule of 

Law (German: Rechtsstaat) legal certainty has been replaced by 

interwoven and somewhat unpredictable societal, political and judicial 

processes.  

 In the administrative law of many countries the general principles of 

proper administration were developed as tools to cope with these 

unavoidable legal uncertainties. These principles contributed to the 

development of procedural legal certainty, which as a matter of fact 

replaced the unreachable ideal of substantive legal certainty of the 

continental version of the Rule of Law. Thus, the Principles of Proper 

Administration are in many situations about decision-making, 

administrative discretionary powers, and judicial control. That includes 

the relationship between the courts and the administration. In this and 

some of the following chapters the situation in the Netherlands will be 

taken as an example. The GALA (General Administrative Law Act) of 

the Netherlands can be considered as an elaboration of the general 

principles of proper administration. It is however, more than a 

codification only; it is also an instrumental Statute Act to regulate the 

relations between administrative authorities and citizens. On the other 

hand, it does not codify all the Principles of Proper Administration. 

 The written and unwritten Principles of Proper Administration can 

be divided into two groups: the formal Principles of Proper 
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Administration and the Substantial Principles of Proper 

Administration. This distinction partly clarifies the differences 

between the several Principles of Proper Administration. Substantial 

Principles of Proper Administration are: Legal Certainty, Equality and 

Proportionality; the formal Principles of Proper Administration are: 

Carefulness and Motivation. Two remarks have to be made in relation 

to this distinction. First, some of the Principles have both formal and 

substantive aspects. That is for instance the situation with Legal 

Certainty, Carefulness and Motivation. Secondly, the annulment by 

the judge based on a formal or a substantive principle is relevant. 

Because after an annulment based on a formal principle substantively 

spoken the same decision can be taken by the administration. 

Annulment based on a substantive principle means that a total new 

decision must be taken by the administration. 

 When we look at the functions of the Principles of Proper 

Administration we can distinguish two different functions in the 

course of public decision-making and in judicial review.  

 First, they are rules of conduct for administrative bodies and other 

legal entities. Because most principles are linked to a certain stage in 

the decision-making process, it is quite possible to apply them from 

the start. Of course, the same principles are to be applied in the 

objection-procedure. As a matter of fact, many of these principles 

have been codified in the General Administrative Law Act of the 

Netherlands in the chapters and paragraphs concerning dealings 

between individuals and administrative authorities, general provisions 

on orders, the application and publication and communication. For 

example, the sections 4:7 and 4:8, indicating that before a burdensome 

order can be enacted, the applicant/the aggrieved should be invited to 

give his/her views on the matter are directly related to the principle of 

carefulness. 

 Secondly, the Principles of Proper Administration are tools for 

judicial review. Because there are principles relating more to the 

procedure of decision-making and principles relating more to the 

content of the administrative order, for example the principle of 

justification and the principle of prohibition of arbitrariness, judges 

can often choose between different kinds of principles.  
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3.3  How has this concept been specified? 

 
The following eight Principles of Properness have been distinguished: 

Principle of the prohibition of misuse of power, Principle of the 

prohibition of arbitrariness, Principle of legal certainty, Principle of 

legitimate expectation, Principle of equality, Principle of propor-

tionality, Principle of carefulness and Principle of reasoning. These 

Principles will be explained here. 

 

Principle prohibition misuse of power 

 

The Principle of the Prohibition of Misuse of Power is also called the 

Principle of Prohibition of Détournement de Pouvoir (from French). 

This Principle has been codified in the Netherlands GALA. We read 

in art. 3:3: 

  
 An administrative authority shall not use the power to take a decision for 

 a purpose other than that for which it was conferred. 

 

The principle of prohibition of misuse of power (défense de détourne-

ment de pouvoir) means that an administrative authority or other legal 

entity may not use its power (according to public law) for another 

purpose than it was meant to be used for.  

 After the liberation of the Netherlands in 1945 from the war-time 

German occupiers, there was an enormous shortage of housing. As a 

contribution to the solution of this problem a regulation on the 

distribution and claim of living accommodation was enacted, the 1947 

Act on Living Accommodation. The purpose of this Act on living 

accommodation was to enhance the correct distribution of living 

accommodation. For that aim the mayor of a municipality (appointed by 

the crown) could claim living accommodation from homeowners and 

rental-owners. In 1947, the mayor of Zandvoort, a seaside resort, 

claimed a house and summer-cottage, and gave as a reason that the rent 

for which it was offered was too high. The mayor intended to give the 

house in use to a police officer, mr. Douma, newly employed by the 

municipality of Zandvoort. As a consequence the owner, mr. Van 

Spingelen, could not make his higher market price. The owner appealed 
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to the civil court. The case ended when the Supreme Court judged that 

the conflict in hand was about the question whether claiming the house 

and the summer cottage enhanced the just distribution of living 

accommodation, or another purpose. It was clear, according to the 

Supreme Court, that the mayor of Zandvoort in claiming the summer 

cottage primarily aimed at housing a municipal civil servant and at 

leveling rental prices, not at achieving a just distribution of living 

accommodation (Zandvoort claim of living accommodation, HR 

January 14, 1949, NJ 1949 nr. 557). This was contrary to the general 

principle of ‘défense de détournement de pouvoir’. Of course, this 

principle is derived from the principle of legality. So, in cases where the 

prohibition of misuse of power applies, the enacting administrative 

authority is not competent to use its power for the aim it tries to achieve. 

 In general in the case law the following four aspects of this 

Principle have been developed: 1. the use of the power against the 

goal of power; 2. the use of the power for an incorrect goal; 3. the 

appropriate use of power and 4. and the use of power which is 

consistent with the goal. 

 

Principle prohibition of arbitrariness 

 

The principle of prohibition of arbitrariness is sometimes called as the 

principle of reasonableness. This principle has been codified in the 

GALA in two ways, the first in general and the second in the context 

of the enforcement of administrative law. The first codification can be 

found in article 3:4 where we read: 

 
 Article 3:4 

 1. An administrative authority shall consider the interests directly 

 affected by a decision, subject to any limitations following from a 

 provision of law or the nature of the power to be exercised. 

 2. The adverse consequences of a decision for one or more interested 

 parties may not be disproportionate to the objects to be served by the 

 decision. 

 

The second codification is in article 5:13 where we read:  
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 Article 5:13 
 An inspector may only exercise his powers to the extent that this is 

 reasonably necessary for the performance of his duties. 

 

The principle of prohibition of arbitrariness means that administrative 

orders should result from a balancing of interests, which obviously is 

not unreasonable. This principle is one of the first Principles of Proper 

Administration. The use of this principle by a court implies a limited 

review of the administrative order or other legal act in hand. As a 

consequence, only severe mistakes by administrative bodies or other 

legal entities will compel a court to nullify the legal act subjected to 

review. However, in everyday court practice the suspicion that a 

decision may be regarded unreasonable may lead to a quite 

comprehensive review of that decision (Frits Stroink, Judicial control 

of the administration's discretionary powers, in: R. Bakker, A.W. 

Heringa & F. Stroink (eds.), Judicial Control, Comparative essays on 

judicial review, Antwerp/Apeldoorn 1995, p. 83, note 5). 

 The origin of this principle can be found in another case concerning 

a mayor's claim for living accommodation. In 1947 the mayor of the 

town of Doetinchem claimed four rooms and use of the bathroom in a 

house owned by a couple. The couple, however, suffered from severe 

psychic illnesses. They took the position, supported by their 

psychiatrist, that they could only be kept out of an psychiatric institution 

if they were left alone in their house. The Supreme Court ruled that a 

claim for living accommodation could be illegal if the claim could be 

identified as arbitrary. "A decision may be arbitrary if the claiming 

authority in weighing the relevant interests reasonably could not have 

claimed the living accommodation concerned, and as a consequence the 

weighing of those interests is to be deemed not to have taken place." "In 

this case"' the Supreme Court ruled, "illegality of the claim does not 

hold, because in weighing the relevant opposite interests in hand, 

reasonably judging people may produce different results" (Doetinchem 

claim of living accommodation, HR February 25 1949, NJ 1949, nr. 

558). 

In general in the case law we find the following aspects of this 

Principle:  
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- arbitrariness in the context of evidently unreasonable (and this 

 means a complete unsystematic) way of acting by the 

 administration; 

- visible unreasonableness, which means that a balance of interests 

 was made by the administration, but this was not acceptable 

- “in reasonableness that cannot be done” is a formulation when there 

 is a situation of a marginal judicial review 

- “in fairness” which means a more substantial interpretation that it 

 was not only reasonable in strict sense, it was also fair. 

 

Principle of legal certainty 

 

The Principle of Legal Certainty has two dimensions. The first is the 

formal Principle of Legal Certainty which means that the norms, the 

rights and the duties, must be formulated in such a way that these are 

recognizable for the addressees. At least they must now which 

conditions have to be fulfilled. The second dimension is the 

substantive aspect of the Principle of Legal Certainty. This means that 

there is a durability of rules and the rules have to be complied with. It 

also means that there should be no infringement of rights without a 

legal base and in general there is the prohibition of retroactive effect 

for restrictive rules. 

 We find a codification of this norm in two different chapters of the 

GALA, one in the chapter on subsidies and one in the chapter on 

enforcement of administrative norms. We read as follows article 4:23: 

 
 1. An administrative authority may only provide a subsidy 

 pursuant to a provision of law that specifies the activities for which 

 subsidies may be provided. 

 2. If such a provision of law is part of a general administrative 

 measure not based on a statute, the provision shall cease to have effect 

 four years after it enters into force, unless a bill regulating the subsidy 

 has been presented to the States General before this date. 

 3. Paragraph 1 does not apply: 

 a.  for a period of one year at most pending the adoption of a 

 provision of law or until a bill presented to the States General 

 within that year has been defeated or has been passed and entered into 

 force; 
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 b. if the subsidy grant is based directly on a programme adopted by the 

 Council of the European Union, or the European Parliament and the 

 Council jointly, or the Commission of the European Communities;  

 c. if the budget specifies the subsidy recipient and the maximum 

 amount at which the subsidy may be determined, or 

 d. in isolated cases, provided the subsidy is given for a maximum of four 

 years. 

 4. Each year the administrative authority shall publish a report of the 

 subsidies provided in accordance with subparagraphs 3.a and 3.d. 

 

 We read in article 5:22: 
 The power to take enforcement action exists only if it has been 

 granted by or pursuant to act of Parliament. 

 

Principle of legitimate expectation 

 

The Principle of Legitimate Expectation is also called the Principle of 

Confidence. In general one can say that by enacting policy rules, 

directives, or circulars, expectations have been created which have to 

be followed. But also in a concrete situation when an expectation has 

been created by an administrative authority, this has under certain 

conditions to be followed. This Principle of Legitimate Expectation is 

only partly codified in the GALA and can be discovered in the 

regulations on withdrawal of subsidies which can be found in par. 

4.2.6 of the GALA and from that paragraph we only read one article 

4:48 :  

 
 1. Until the definitive amount of the subsidy has been determined, the 

 administrative authority may withdraw the decision granting the subsidy 

 or amend it to the detriment of the subsidy recipient if: 

a. the activities or part of the activities for which subsidy has been granted 

have not taken place or will not take place; 

b. the subsidy recipient has failed to comply with the requirements 

attached to the subsidy; 

  c.  the subsidy recipient has provided incorrect or incomplete 

information and the provision of correct or complete information would 

have resulted in a different decision on the application for a subsidy 

grant,  
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  d. the subsidy grant was otherwise incorrect and the subsidy recipient 

knew this or should have known this, or  

  e. the administrative authority, applying article 4:34.5, invokes the 

condition that sufficient funds be allocated. 

  2. Withdrawal or amendment has retroactive effect to the date when the 

subsidy was granted, unless otherwise provided in the decision to 

withdraw or amend the subsidy. 

 

A competent legal entity should live up to the legitimate expectations it 

has created. The meaning of this principle is strongly related to the ways 

in which legitimate expectations can be raised. This has to do with the 

information given to subjects of law, with decisions taken in 

comparable matters, and with pronouncing policies in public, possibly 

by stating policy-rules. As a matter of course, this principle is derived 

from the general standard of legal certainty. This does not mean, 

however, that administrative policies concerning the implementation of 

unclear or vague regulations are not to be changed. 

 An example: the ministry of development cooperation sent a letter to 

parliament, stating that Surinamese students may apply for a students 

grant, because the Surinam government had problems with foreign 

currencies. A Surinamese student applied for such a grant, but the 

ministry of education refused the allowance, because the student had 

changed her study. The (former) Judicial Section of the State's Council 

ruled that the condition that applicant should not have changed their 

study was mentioned in the administrative order for the first time. This 

condition was neither published in any printed matter of the ministry of 

education, nor in the Student Finance Act. Since the student was not 

informed in any other way, the Judicial Section judged the decision 

contrary to the general principle that legitimate expectations should be 

granted. (ARRS January 5 1989, tB/S 1989 nr. 2) 

According to the case law the following elements are relevant for the 

judge to find out if there is really an inspiring confidence: who, in 

what way, by which act and aspects of disposition. 
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Principle of Equality 

 

The Principle of Equality has been codified in article 1 of the 

Netherlands Constitution and for that reason there was no codification 

of this Principle in the GALA. In the literature the following aspects 

of the Principle of Equality have been distinguished: equality for the 

law, equality of administration, elements: no predisposition, no 

negative discrimination, no positive discrimination, and equal 

spreading of costs and made in the general interest 

 In Chapter 1 of the Netherlands Constitutions which is about 

fundamental rights, we read in article 1: 

 
All persons in the Netherlands shall be treated equally in equal 

circumstances. Discrimination on the grounds of religion, belief, political 

opinion, race or sex or on any other grounds whatsoever shall not be 

permitted. 

 

The principle of equality is easily stated: equal cases should be treated 

equally. The difficulty is, of course, which cases are equal and in what 

relevant aspects are similar cases different? The function of this 

principle is to prevent arbitrary distinctions being made, and to avoid 

differences in treatment without reasonable grounds. For an applicant in 

administrative procedure it is difficult to prove that there is a violation 

of the principle of equality. Appeals based on the principle of equality 

in administrative procedures only seldom succeed. Another example: 

the city administration sent a notification of an administrative 

enforcement against a garden wall that had been built too high. 

Municipal policy in these matters was to act only if there are 

complaints, and if possibilities are researched to legalize the situation. 

In this case complaints were made and the usual research was done. The 

appellant stated that in like cases although complaints were made, no 

administrative enforcement was applied. The Judicial Section of the 

Council of State ruled that since the appellant could not prove his 

statement, the principle of equality was not applicable. (ARRS March 

14, 1983, tB/S II, nr. 427). 

 Nevertheless the principle plays a prominent symbolic role in Dutch 

administrative law, because the first section of the Dutch constitution is 
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the general obligation “to treat all in like cases alike”, and the 

prohibition of racial and sexual discrimination. In some pension cases 

the Dutch pension law was judged to violate section 26 of the 

International Covenant on Civil and Political Rights and section 14 of 

the European Convention on Human Rights as well, because women 

would receive les pension than men. This led to important changes in 

the different pension acts. 

 

Principle of Proportionality 

 

The Principle of Proportionality has, in the Netherlands, especially 

been developed in the context of administrative sanctions. There 

should be proportionality between the offence and the administrative 

sanction. But sometimes, for example in Germany and at the European 

level, one can see a broader application of this principle. In this 

broader application there should be a right balance between the means 

and the aims which have to be reached. Codification of this Principle 

of Proportionality can be found in article 3:4, under 2, of the GALA. 

We read as follows: 

 
1. An administrative authority shall consider the interests directly affected 

by a decision, subject to any limitations following from a provision of law 

or the nature of the power to be exercised. 

2. The adverse consequences of a decision for one or more interested 

parties may not be disproportionate to the objects to be served by the 

decision. 

 

Once enquiries are made, and interests concerning a planned decision 

are identified, an administrative authority weighs the one interest 

against the other, and constructs, while doing so the contents of the 

administrative order. The principle of proportionally requires that the 

content of an administrative order is proportionate to its aim. If a shed 

was built illegally it is not proportionate to bulldozer it away. First, the 

administrative authority should inform the owner about the situation, 

and notify him that the shed should be broken down. Second, it may 

impose a penalty for every, for example, week or month the situation is 

continued. 
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Principle of Carefulness 

 

This is one of the most used Principles of Proper Administration and 

has been developed according to different lines, not only by the 

judiciary but also by the ombudsman, but they have done so in 

different ways. The meaning of the principle of carefulness has not 

been defined in a final way yet. Nevertheless it is one of the most used 

administrative principles. The principle of administrative carefulness is 

defined as: the careful preparation of an administrative order (or of 

another legal or actual act). The notion "careful" is used in the name of 

the principle as well as in its definition. ‘Careful preparations’ has 

different meanings. It concerns the obligation of any legal entity as a 

part of the State to gather information concerning the matter to be 

decided. This implies the obligation of administrative bodies to: 

- do research in order to find the information which must be taken into 

 account in a decision;  

-  give interested parties procedural opportunities to give the deciding 

 administrative authority additional information on their concerns and 

 their interests before a decision is taken;  

-  and identify adequately the relevant facts and interests concerning a 

 decision.  

Also in this Principle we distinguish between the substantive and the 

formal aspects. The substantive part of the Principle of Carefulness 

means that there should be a careful balance of interest. The formal 

side of the Principle of Carefulness can be described by the four 

phases: a. treatment, b. research, c. consultation, d. publication. 

 We only produce a selection of the GALA-article on the Principle 

of Carefulness. The principle of carefulness; GALA: artt. 2:3, 3:2, par. 

3.4, par. 3.5, par. 3.6, par. 4.1.2 and par. 4.1.3; aspects: 

The first article can be seen as a norm for internal administrative 

carefulness. In article 2:3 we read: 

 
1. An administrative authority shall forward documents which 

manifestly come within the competence of another administrative 

authority to the latter authority without delay, while at the same time 

informing the sender. 
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2. An administrative authority shall as soon as possible return to the 

sender any documents which are not intended for it and which are not 

passed on to another administrative authority. 

 

The second article is 3:2 and is about the preparation of a decision: 

 
When preparing a decision an administrative authority shall collect the 

necessary information concerning the relevant facts and the interests to be 

considered. 

 

The third citation is a group articles about a specific preparatory 

procedure which especially used in environmental law.  

 

Division 3.4 Uniform public preparatory procedure 

  

Article 3:10 
1. This division applies to the preparation of decisions if it is so provided 

by law or by decision of the administrative authority.  

2. Unless otherwise provided by law or by decision of the administrative 

authority, this division does not apply to the preparation of decisions 

refusing an application to revoke or amend a decision.  

3. Division 4.1.1 also applies to decisions other than individual decisions 

if they are taken on application and prepared in accordance with this 

division. 

Article 3:11 
1. The administrative authority shall deposit for inspection the draft 

decision, together with the relevant documents which are reasonably 

necessary to be able to assess the draft. 

2. Article 10 of the Government Information (Public Access) Act applies 

mutatis mutandis. If certain documents are not deposited for inspection 

under these provisions, this shall be stated. 

3. The administrative authority shall provide a copy of the documents 

deposited for inspection at no more than cost price. 

4. The documents shall be available for inspection during the period 

referred to in article 3:16.1.  

Article 3:12 
1. Before the documents are deposited for inspection, the administrative 

authority shall publish a notice of the draft decision in one or more daily 
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or weekly newspapers or free local papers or in another suitable manner. 

Only the substance of the draft decision need be stated.  

2. If the decision is by an authority forming part of the central 

government, the notice shall in any case be published in the Government 

Gazette, unless otherwise provided by law. 

3. The notice shall contain the following information:  

a. where and when the documents will be available for inspection; 

 b. who will be given an opportunity to express a view; 

c. how they can do so; 

d. if article 3:18.2 applies, the time limit within which the decision will 

be taken.  

Article 3:13 
1. If a decision will be addressing one or more interested parties, the 

administrative authority shall send them – including the applicant – the 

draft decision before depositing it for inspection.  

2. Article 3:12.3 applies mutatis mutandis.  

Article 3:14  
1. The administrative authority shall add any new relevant documents 

and information to the documents deposited for inspection.  

2. Paragraphs 2 to 4 of article 3:11 apply mutatis mutandis. 

Article 3:15  
1. Interested parties may express their views on a draft decision to the 

administrative authority either in writing or orally, at their option. 

2. It may be provided by law or by the administrative authority that other 

parties must also be given the opportunity to express their views. 

3. In the case of a decision to be taken on application, the administrative 

authority shall, if necessary, give the applicant the opportunity to 

comment on the views that have been expressed.  

4. In the case of a decision to amend or revoke a decision, the 

administrative authority shall, if necessary, give the person addressed by 

the decision to be amended or revoked the opportunity to comment on the 

views that have been expressed. 

Article 3:16  
1. The time limit for expressing views and producing a report as referred 

to in division 3.3 is six weeks, unless a longer period is provided by law.  

2. The time limit commences on the day on which the draft decision is 

deposited for inspection.  

3. Articles 6:9 and 6:10 apply mutatis mutandis to views expressed in 

writing.  
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Article 3:17  
The administrative authority shall keep a record of views expressed orally 

pursuant to article 3:15. 

Article 3:18  
1. In the case of a decision on application, the administrative authority 

shall take the decision as soon as possible, but no later than six months 

after receiving the application. 

2. If an application concerns a highly complicated or controversial 

matter, the administrative authority may, within eight weeks of receiving 

the application, extend the time limit referred to in paragraph 1 by a 

reasonable period before depositing a draft decision for inspection. Before 

deciding to extend the time limit the administrative authority shall give 

the applicant the opportunity to express his views on such extension. 

3. Notwithstanding paragraph 1, the administrative authority shall take 

the decision within twelve weeks of depositing the draft for inspection, if 

it is a decision: 

 a. concerning the revocation of a decision; 

b. concerning the amendment of a decision and the application was made 

by a person other than the person addressed by the decision to be 

amended.  

4. If no views have been expressed, the administrative authority shall 

publish notice of this fact in the manner referred to in paragraphs 1 and 2 

of article 3:12 as soon as possible after the time limit set for expressing 

views has expired. Notwithstanding the provisions of paragraph 1 or 

paragraph 3, the administrative authority shall in this case take the 

decision within four weeks after the expiry of the time limit set for 

expressing views.  

 

Principle of Reasoning 

 

Also the Principle of Reasoning has two dimensions, one substantive 

and the other formal. The substantive dimension means that the 

decision of the administrative authority should include reasons in 

relation to: facts, interests, and rules. The formal dimension means 

that there must be recognizable reasons or motives by the 

administration. Both dimensions have been codified in the GALA 

which has a special paragraph for reasoning.  

 

We read:   Division 3.7 Reasons for orders 
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Article 3:46 
 An order shall be based on proper reasons. 

Article 3:47 
 1. The reasons shall be stated when the order is notified.  

 2. If possible, the statutory regulation on which the order is based shall 

 be stated at that same time. 

 3. If, in the interests of speed, the reasons cannot be stated immediately 

 when the order is published, the administrative authority shall give 

 communication of them as soon as possible thereafter. 

 4. In such a case, articles 3:41 to 3:43 inclusive shall apply mutatis 

 mutandis. 

Article 3:48 
1. The reasons need not be stated if it can reasonably be assumed that 

there is no need for this. 

2. If, however, an interested party asks within a reasonable period to be 

informed of the reasons, they shall be communicated to him as quickly as 

possible. 

Article 3:49 

To state the reasons of an order or part of an order, it is sufficient to refer 

to an opinion drawn up in this connection if the opinion itself contains the 

reasons and communication of the opinion has been or is given.  

Article 3:50 
If the administrative authority makes an order which derogates from an 

opinion drawn up for this purpose pursuant to a statutory regulation, this 

fact and the reasons for it shall be stated in the reasons of the order. 

 

3.4  Which institutions are involved? 
 

In general all the institutions of the government are involved in the 

development of the Principles of Properness. The legislator is 

involved because of the codification of the different Principles of 

Properness in the General Administrative Law Act. This codification 

is related to the administration and more specifically to the norms for 

the administration. The second part of the codification is related to the 

standards of control which have to be applied by the judiciary. The 

consequence of these two types of codification is that the 

administration is bound by these norms and that in judicial procedures 

the parties will also rely upon these norms as standards of control by 

the judiciary. But also other controlling institutions like the 
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Ombudsman and the Court of Audit are using one or more of these 

Principles of Properness, because they also apply quite a broadly 

formulated group of standards of control which have to be applied. 

Finally, citizens will rely upon these norms and are expecting that 

these norms will be applied by the administration and that the 

application op the norms will be controlled by the controlling 

institutions. 

 

3.5  What are the sources? 
 

We find the Principles of Proper Administration in legislation, policy 

rules, case law, and reports of the Ombudsman and the Court of Audit. 

In the situation of the Netherlands most of these norms have been 

codified in the General Administrative Law Act.  

 

3.6  Sub conclusions Principles of Properness 
 

Principles of proper administration can be found in legislation, case 

law, policy rules, and ombudsman reports. Eight principles of proper 

administration can be distinguished: 

 The principle of prohibition of misuse of power (also called the 

principle of prohibition of détournement de pouvoir) has four aspects: 

against the goal of power, an incorrect goal, appropriate use, and use 

consistent with the goal.  

 The principle of prohibition of arbitrariness (the principle of 

reasonabless) has the following aspects: arbitrariness = evident 

unreasonableness (completely unsystematic), visible unreasonableness 

(balance of interests, but not done in an acceptable way), that cannot 

be done in reasonableness (marginal judicial review), and in fairness. 

 In the principle of legal certainty the following two aspects can be 

distinguished: formal legal certainty (recognizable rights and duties) 

and substantive legal certainty (durability of rules, order has to be 

complied with, no infringement of rights without legal base, 

prohibition of retroactive effect). 

 The principle of confidence is worked out in general by policy-

rules, directives or circulars and in concrete case of inspiring 
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confidence; relevant elements are: who, in what way, by which act 

and aspects of disposition. 

 The principle of equality distinguishes equality for the law, 

equality of administration, elements: no predisposition, no negative 

discrimination, and no positive discrimination and equal spread of 

costs made in the general interest.  

 The principle of proportionality is used in the context of 

administrative sanctions (individual and general), and more broadly in 

the sense of a right balance between means and aims. 

 We distinguish in the principle of carefulness the substantive and 

the formal part. Substantive carefulness means a careful balance of 

interest. In formal carefulness steps in procedure of ordering are 

distinguished as follows: a. treatment, b. researching, c. consultation, 

d. publication. 

 Finally, the principle of reasoning. Also there we distinguish 

between substantive (bearing reason in relation to: facts, interest, and 

rules) and formal (recognizable reason by giving/publication of 

administrative motives). 

 Furthermore understanding administrative law is easier if you know 

the history of administrative judicial review. The history of 

administrative judicial review is one of growing competence at the cost 

of review powers of higher administrative bodies. During this 

development the Principles of Proper Administration were developed, 

mainly by the courts. They did so in order to counterweight the 

increasing discretionary powers of the administration. In doing so, the 

courts generated discretionary powers for themselves in creating and 

applying the different general principles of proper administration. In 

many cases they could choose between restricted and comprehensive 

review of an administrative order. At the moment the courts do not 

justify always this choice. Therefore, the administration on different 

levels of the state is not always certain of the outcome of judicial 

review.  

 In the Netherlands, the introduction of the General Administrative 

Law Act has two faces. On the one hand it is a codification of a hundred 

years of judicial review of administrative decisions. On the other hand it 

is a modification of the status quo reached in 1994. This modification 

implies a severe formalization of judicial review in Dutch 



Chapter 1 

SIM Special 34 48   

administrative law, especially when courts refer to their competences as 

restricted to subjective law enforcement. This may be perfectly all right 

for citizens and organizations that are used to take care of themselves in 

juridical matters. For people who are not used to that, the system has 

become harder and less predictable. As of today, it is hard to say in 

which way judicial review will develop: the Council of State has been 

attacked gravely by some academic lawyers, in such a manner that the 

Council of State has sought publicity to defend itself for the first time in 

its existence.  

Nevertheless, we may not close our eyes for the fact that the GALA 

brought unity to a situation where almost each governmental field had 

its own administrative court with its own rules of procedure. Given 

that unity, differences have become visible that could not be seen 

before.  
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CHAPTER 2 

 

GOOD GOVERNANCE: 

PRINCIPLES OF TRANSPARENCY AND 

PARTICIPATION 
 

 

1.   INTRODUCTION 
 

1.1  Democracy: Transparency and Participation 
 

Democracy is a political form of government in a state carried out 

either directly by the people (direct democracy) or by means of elected 

representatives of the people (representative democracy). The term 

comes from the Greek and means rule by the people. Democracy is 

also linked to the broader concept of Rule of Law (M.C. Burkens, et 

al., Beginselen van de democratische rechtsstaat, fifth edition, Zwolle 

2001, p. 21, p.193; T.R.G. van Banning, W.J.M. van Genugten, 

Human Rights Reference Handbook, second edition, The Hague 

1999).  

 There are several varieties of democracy, some of which provide 

better representation and more freedoms and rights for their citizens 

than others. However, if a democracy is not carefully legislated – for 

example through the use of balances or the separation of power, in 

order to avoid an uneven distribution of political power – then a 

branch of the system of rule could accumulate power and become 

harmful to the democracy itself. But even then there can be problems 

in a democracy. The "majority rule" is often described as a 

characteristic feature of democracy, but without responsible 

government or constitutional protections of individual liberties from 

democratic power, it is possible for dissenting individuals to be 

oppressed by the "tyranny of the majority". An essential process in 

representative democracies is the organization of competitive elections 

that are fair both substantively and procedurally. Furthermore, 

freedom of political expression, freedom of speech, and freedom of 
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the press are essential so that citizens are informed and able to vote in 

their personal interests.  

 Popular sovereignty is a common but not universal motivating 

subject for establishing a democracy. In some countries, democracy is 

based on the philosophical principle of equal rights. Many people use 

the term "democracy" as shorthand for liberal democracy, which may 

include additional elements such as political pluralism; equality before 

the law; the right to petition elected officials for redress of grievances; 

due process; civil liberties; human rights; and elements of civil society 

outside the government. 

 In the United States, separation of powers is often cited as a 

supporting attribute, but in other countries, such as the United 

Kingdom, the dominant philosophy is parliamentary sovereignty 

(though in practice judicial independence is generally maintained). In 

other cases, "democracy" is used to mean direct democracy. Though 

the term "democracy" is typically used in the context of a political 

state, the principles are applicable to private organizations and other 

groups also (P.P. Craig, Public Law and Democracy in the United 

Kingdom and the United States of America, Oxford 1990). 

 Democracy has – as indicated above - its origins in Ancient 

Greece. However, other cultures have significantly contributed to the 

evolution of democracy such as Ancient Rome, Europe, and North and 

South America. The concept of representative democracy arose 

largely from ideas and institutions that developed during the European 

Middle Ages and the Age of Enlightenment and in the American and 

French Revolutions. The Right to vote has been expanded in many 

Jurisdictions over time from relatively narrow groups (such as wealthy 

men of a particular ethnic group), with New Zealand the first nation to 

grant universal suffrage for all its citizens in 1893. 

 In the concept of democracy the people are the most important 

element. The people can govern by themselves in a direct way or elect 

representatives in a parliament to represent the people in the 

discussing legislation and controlling the administration. So we have 

to distinguish between direct democracy and representative 

democracy. However, sometimes semi-direct democracy is promoted 

especially in situations where citizens can develop initiatives. One 

form of semi-direct democracy is deliberative democracy, which 
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combines elements of both representative democracy and direct 

democracy and relies upon the deliberation of the citizenry to make 

sound policy. But in essence these are mixed forms of direct of 

indirect democracy and therefore we only distinguish here between 

these two forms of democracy. 

 In a direct democracy the people, the citizens, participate in a 

direct way in deciding about the acts of the administration, contrary to 

relying on intermediaries or representatives. Direct democracy, 

classically termed pure democracy, is any form of government based 

on a theory of civics in which all citizens can directly participate in 

the decision-making process. Some adherents want legislative, 

judicial, and executive powers to be handled by the people, but most 

extant systems only allow legislative decisions. Mostly these acts are 

specified, for example certain regulations or contractual activities of 

the administration. But even on the decisions concerning factual 

activities there can be a direct participation. Two types are often seen 

in modern democracies: citizen’s initiatives or referenda. A large 

number of citizens places greater difficulties on the implementation of 

a direct democracy, where representation is not practiced and thus all 

citizens must be actively involved on all issues all of the time. This 

increases the need for representative democracy, as the number of 

citizens grows. There are concerns about how such systems would 

scale to larger populations. With the advent of the Internet, there have 

been suggestions for e-democracy, which comprises various 

mechanisms for implementing direct democracy concepts. 

 Representative democracy involves the selection of government 

officials by the people being represented. If the head of state is also 

democratically elected then it is called a democratic republic. The 

most common mechanisms involve election of the candidate with a 

majority or a plurality of the votes. Representatives may be elected as 

representatives of a particular district (or constituency), or represent 

the entire electorate proportionally (proportional systems), with some 

countries using a combination of the two. Some representative 

democracies also incorporate elements of direct democracy, such as 

referendums. A characteristic of representative democracy is that 

while the representatives are elected by the people to act in their 
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interest, they retain the freedom to exercise their own judgment as 

how best to do so. 

 Parliamentary democracy is a representative democracy where 

government is appointed by parliamentary representatives as opposed 

to a 'presidential rule' wherein the President is both head of state and 

the head of government and is elected by the voters. Under a 

parliamentary democracy, government is exercised by delegation to an 

executive ministry and subject to ongoing review, checks and balances 

by the legislative parliament elected by the people. 

 A liberal democracy is a representative democracy in which the 

ability of the elected representatives to exercise decision-making 

power is subject to the rule of law, and usually moderated by a 

constitution that emphasizes the protection of the rights and freedoms 

of individuals, and which places constraints on the leaders and on the 

extent to which the will of the majority can be exercised against the 

rights of minorities (see civil liberties). Liberal democracy (bourgeois 

democracy or constitutional democracy) is a common form of 

representative democracy. According to the principles of liberal 

democracy, the elections should be free and fair, and the political 

process should be competitive. Political pluralism is usually defined as 

the presence of multiple and distinct political parties. A liberal 

democracy may take various constitutional forms: it may be a federal 

republic, as the United States, India or Germany, or a constitutional 

monarchy, such as the United Kingdom, Japan, or Spain. It may have 

a presidential system (United States), a parliamentary system (the 

United Kingdom and the Commonwealth countries), or a hybrid, 

semi-presidential system (France). 

 Even in a representative democracy with a parliament we find 

different opinions about the role of the parliament. The traditional 

view is the unitary, self-correcting democracy. In this type there is 

sovereignty in the sense of omni-competence and legislative 

monopoly of the parliament. Later more modern types of pluralist 

democracy were developed. This pluralist approach of the democracy 

is more focused on rights and certain standards of legality and is 

designed to prevent misuse of power by public bodies, but also by 

other quasi public or private bodies which possess a certain decree of 

power. The controlling bodies including the judiciary do not just apply 
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the legislative will but their role is to articulate principles which 

should guide the exercise of administrative action and to interpret 

legislation in the light of these principles. Different forms of pluralism 

have been developed: traditional pluralism, market-oriented pluralism 

and the third way.  

 Transparency and participation are two key words in the different 

types of well functioning democracy by direct or by representative 

democracy. Both ideas are directly linked to the citizens and the 

opportunities they should have for being well-informed and for 

influencing the activities of the government. Not only in a direct 

democracy but also in a representative democracy these norms are 

very relevant.  

 

1.2  Transparency and Democracy 
 

The term “transparency” has different meanings, but generally spoken 

we can distinguish between a broad and a narrow notion. In the broad 

notion transparency implies openness, communication, and 

accountability. Of course there is a link between transparency and 

accountability and one can say that this is a means of holding public 

officials accountable and fighting corruption. At the same time the 

transparency principle has to be distinguished from the accountability 

principle. 

 The more narrow notion of transparency is more closely related to 

the essential meaning in the context of a “transparent” object, which is 

one that can be seen through. It means openness in relation to the 

work of the government. In that context transparency includes open 

meetings, financial disclosure statements, freedom of information, 

legislation, budgetary review, audits, etc. 

 This openness is necessary in the two forms of democracy which 

we discussed above: both in direct and in representative democracies 

openness is always needed. In general we distinguish the following 

three types of transparency: transparency of meetings, transparency of 

the administration’s actions, and transparency in access to public 

information. 

 When government meetings are open to the press and the public, 

when budgets and financial statements may be reviewed by anyone, 
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when laws, rules and decisions are open to discussion, they are seen as 

transparent and there is less opportunity for the authorities to abuse 

the system in their own interest. 

 In government, politics, ethics, business, management, law, 

economics, sociology, etc., transparency is the opposite of privacy. An 

activity is transparent if all information about it is open and freely 

available. Thus when courts of law admit the public, when fluctuating 

prices in financial markets are published in newspapers, those 

processes are transparent. When military authorities classify their 

plans as secret, transparency is absent. This can be seen as positive or 

negative. Positive, because it can increase national security. Negative, 

because it can lead to secrecy, corruption and even a military 

dictatorship. 

 While a liberal democracy can be a plutocracy, where decisions are 

taken behind closed doors and the people have almost no possibilities 

to influence the politics between the elections, a participative 

democracy is more closely connected to the will of the people. 

Participative democracy, built on transparency and everyday 

participation, has been practiced officially in northern Europe for 

decades. (In the northern European country Sweden, public access to 

government documents became a law as early as 1766.) It has 

officially been adopted as an ideal to strive for by the rest of European 

Union states. Many countries in the world still have older forms of 

democracy, or other forms of government. 

 

1.3  Participation and Democracy 
 

Participation refers to different mechanisms for the public to express 

opinions - and ideally exert influence - regarding different types of 

governmental activities. Participatory decision-making can take place 

along any realm of human social activity like participative democracy. 

For well-informed participation to occur, it is argued that some 

version of transparency is necessary, but not sufficient. It has also 

been argued that those most affected by a decision should have the 

biggest say, while those least affected would have the least say. 

 Participation has different objectives. Participation activities may 

be motivated from an administrative perspective or a citizen’s 
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perspective. From the administrative viewpoint, participation can 

build public support for activities. It can educate the public about an 

agency’s activities. It can also facilitate useful information exchange 

regarding local conditions. Furthermore, participation is often legally 

mandated. From the citizen’s viewpoint, participation enables 

individuals and groups to influence agency decisions in a represent-

tational manner. 

 Participation can be classified in different ways. Sherry Arnstein 

discusses various types of participation in A Ladder of Citizen 

Participation (1969). These are broadly categorized as 

Nonparticipation, Tokenism, and Citizen Power. She defines citizen 

participation as the redistribution of power that enables the have-not 

citizens, presently excluded from the political and economic 

processes, to be deliberately included in the future. Archon Fung 

presents another classification of participation based on three key 

questions: Who is allowed to participate, and are they representative 

of the population? What is the method of communication or decision-

making? And how much influence or authority is granted to the 

participation? (Other "ladders" of participation have been presented by 

D.M. Connor, Wiedemann and Femers, A. Dorcey et al. and E.M. 

Rocha). 

 Participation can refer to Participation as part of decision-making. 

This is a notion in legal theory. But Participation can also mean 

ownership and in that case it means sharing something in common 

with others. Participation in the context of finance means getting some 

benefit from the performance of a certain underlying asset. Finally we 

see more and more e-participation and that refers to participation in e-

government, and is related to the involvement of the citizen in the 

democratic process.  

 

1.4  Structure of this chapter 
 

In this chapter we will discuss to two topics which both have in 

common that they are strongly related to democracy. The topics are 

transparency and participation and will be discussed in this order: first 

transparency and then participation. The reason is that good 

participation is only possible when first transparency exists from the 
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government’s side, including the access to the necessary information 

so that substantial participation is possible. The issues discussed in 

this chapter are: which transparency concept are we dealing with; 

where can it be found; which participation concept are we dealing 

with; which types of participation exist; what is the link between 

transparency and participation. Other topics include: restrictions to the 

principle of transparency; its relevance in public procurement law; 

public participation and parliament; and participation in the policy 

process. 

 

 

2.  PRINCIPLE OF TRANSPARENCY 
 

2.1  Why has this principle been developed? 
 

The most fundamental reason to have this Principle of Transparency is 

the need for legitimacy of the government in a modern state and as a 

part of it the public scrutiny of what it has done to operate with this 

Principle of Transparency. In that sense, inquiries by the public in 

different forms can serve as an important function in supplementing 

other processes for scrutiny of government action in the interests of 

transparency. This transparency work is also direct linked to the 

Principle of Participation. Real Participation can only be done based 

on sufficient and adequate information. Both forms must be seen in 

addition to the traditional processes in a democracy.  

 But there are more developments in a modern state which make the 

Principle of Transparency important. We should not assume that as 

administration becomes more rule-bound, transparency and 

accountability increase. Rules become more technical and complex, 

diminishing transparency as “all purpose” legislators, generalist 

judges and the public at large find themselves defeated by obscure 

technical language (Harlow, Rawlings, Law and Administration, 

Cambridge University Press, 2009, p.75). Experts cannot be relied 

upon automatically to know what is good for us, nor can they always 

provide us with unambiguous truth. So the development of science 

and technology is one reason why this Principle of Transparency has 

been developed. A second reason is that national administrative law is 
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more and more influenced international law. At the same time we see 

that transparency has declined through the opacity of the international 

law making and policy-making processes. A third reason is that 

because of the process of creating regulatory agencies with a lot of 

discretion the need for transparency becomes more and more 

important. These institutions should also inform the public about their 

regulations and policies in the different fields of the government. 

Finally, there are also many private finance initiatives and public 

private partnerships which make it necessary to think about the 

transparency of these activities and how that should be organized.  

  

2.2  What is the concept of Transparency? 
 

The concept of Transparency is regarded as central to a modern 

democracy (P. Birkinshaw, Government and Information: The Law 

Relating to Access, Disclosure and Their Regulation (Tottel, 3
rd

 ed., 

2005). Access to the relevant documentation is crucial for 

understanding the reasons behind governmental action. It facilitates 

construction of a reasoned argument by those opposed to a measure. 

Government should be accountable for its actions and this is difficult 

if it has a “monopoly” over the available information. Individual 

citizens should be able to know the information held about them in 

order to check its correctness and the use to which it is put. It is hoped 

furthermore that public disclosure of information will improve 

decision-making (P. Craig, EU Administrative Law, 2006, p.350). 

 In this concept two sides are important: the active and the passive 

side. The active side means that the government has to inform the 

public by itself and on its own initiative. The passive side means that 

anyone can ask the government for some, specific information. This 

access to information is one of the most important elements of the 

concept of Transparency, but there are more.  

 The first one is related to openness of the government. It means 

that the government is open in their activities in the public interest. 

This does not mean that anyone who wants to go to any meeting of the 

government should be able to do that, but in principle it should be 

possible. The same for decisions which are taken by the government, 
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the final decisions which could have consequences for other people 

should be published.  

 The second is about inquiries done by specific committees. Often 

these committees are chaired by an independent person and it can have 

different functions. A few functions are (G. Howe, The management 

of public inquiries, 1999, 70 Political Quarterly 294): to establish the 

facts, to learn from events, to provide catharsis for “stakeholders”, to 

reassure the public, to make people and organizations accountable, 

and to serve the political interests of government. 

 Finally, the transparency of information in the framework of 

(quasi-)judicial procedures is relevant. It is about the question whether 

one party can get the information from the other party in the process 

on which the party wants to build up its argumentation. Mostly there 

are specific regulations about the transparency of this type 

information.   

 

2.3  How has this concept been specified? 
 

Transparency and transparent administration are – as we saw above - 

related to the Principle of Democracy. In essence three sub-principles 

will be distinguished here: 

I.  the principle of transparent meetings of the administration 

II.  the principle related to the transparency of administrative acts 

III.  the principle of transparency of governmental information 

In this paragraph we will show how these three sub principles have 

been specified in the Netherlands legislation as a case study. 

 
First the principle of transparency of meetings of the administration, 

which can be explained by example of a regulation about the meetings 

in the Parliament of the Netherlands. In the Rules of the House of 

Parliament we read the following article: 

 

Article 38  Breach of confidentiality 
1.  Secrecy shall be observed with regard to the content of confidential 

documents and the exchange of views in a private Committee meeting, 

with the exception of what the Committee states in its report. 
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2.  The Committee may permit the members and the Ministers to disclose 

what they themselves have said in a private meeting, provided that the 

confidentiality of statements made by other persons is not thereby 

breached. 

3.  The Presidium may propose to the House that a member who has 

breached the confidentiality of a Committee meeting or of a document be 

excluded from all meetings of one or more Committees and/or be barred 

from receiving confidential documents for a maximum of one month. 

4.  The proposal may not be made until after the member to be excluded 

and the chairman of the Committee meeting whose confidentiality has 

been breached have been heard or in any event properly summoned to 

attend. 

5.  The proposal shall be put to the vote at the start of the first meeting 

after the day on which the Presidium decides to make the proposal. No 

debate shall be held on this proposal. 

6.  A decision to exclude a member shall be immediately communicated 

in writing by the President to the members of the House. 

 

This type of regulations of transparency in relation to the Parliament 

can be found in almost every country. And similar regulations often 

have been developed for the meetings of the Council of Ministers and 

other institutions. The regulations can be found not only at the central 

level but also on the level of the decentralized government. 

 The second sub-principle of transparency is related to the 

transparency of the different types of acts of the administration. For 

public acts the most common are: orders, regulations, plans, decisions, 

policy rules and plans, but sometimes public contracts and factual acts 

are also seen as examples of public acts. As an example we will take 

the transparency regulation on “orders” in the Netherlands General 

Administrative Law Act. In this Act there is a special paragraph 3.6 

about Notification and communication. The content of some articles in 

this paragraph is as follows: 

 

Division 3.6 Notification and communication 

 

Article 3:40 

An order shall not take effect until it has been notified. 
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Article 3:41 
1. Orders which are addressed to one or more interested parties shall be 

notified by being sent or issued to these, including the applicant. 

2. If an order cannot be notified in the manner provided in subsection 1, it 

shall be notified in any other suitable way. 

Article 3:42 

1. Orders which are not addressed to one or more interested parties shall 

be notified by means of a notice of the order, or the substance thereof, 

placed in an official government publication, newspaper or free local 

paper, or in any other suitable way. 

2. If notice is given only of the substance, the order shall at the same time 

be deposited for inspection. The notice shall state where and when the 

order will be deposited for inspection. 

 

Finally we will give some examples of Netherlands regulations in the 

context of the Principle of transparent governmental information. The 

transparency of governmental information is worked out in the 

Netherlands Information Act. In general the following questions in the 

context of an Information Act are important: Which rights do persons 

have to get information from government authorities? Is there are an 

absolute obligation for government authorities to provide this 

information? We first illustrate the passive obligation to information 

and then the active obligation of the administration. We read in 

Section 3: 

 
1. Anyone may apply to an administrative authority or to an agency, 

service or company carrying out work for which it is accountable to an 

administrative authority for information contained in documents 

concerning an administrative matter.  

2. The applicant shall specify the administrative matter or the document 

relevant to it about which he wishes information.  

3. An application for information shall be granted with due regard for the 

provisions of sections 10 and 11.  

 

So anyone can ask for information to an administrative authority and 

has to specify his request. This requested will be granted, unless one 

of the provisions of sections 10 and 11 have to be followed. The active 

obligation or duty of the administration is formulated as follows:  
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Section 8  
1. The administrative authority directly concerned shall provide, of its 

own accord, information on its policy and the preparation and 

implementation thereof, whenever the provision of such information is in 

the interests of effective, democratic governance.  

2. The administrative authority shall ensure that the information is 

supplied in a comprehensible form and in such a way as to reach the 

interested party and as many interested members of the public as possible 

at a time which will allow them to make their views known to the 

administrative authority in good time.  

Section 9  
1. The administrative authority directly concerned shall ensure that the 

policy recommendations which the authority receives from independent 

advisory committees, together with the requests for advice and proposals 

made to the advisory committees by the authority shall be made public 

where necessary, possibly with explanatory notes.  

2. The recommendations shall be made public no more than four weeks 

after they have been received by the administrative authority. Their 

publication shall be announced in the Netherlands Government Gazette or 

in some other periodical made generally available by the government. 

Notification shall be made in a similar manner of non-publication, either 

total or partial.  

 

It means that the administrative authority has to give information 

about its policy of its own record in an adequate way also when the 

information comes from an advisory institution.  

 

About the exceptions and restriction we read the following articles: 

 

Chapter V. Exceptions and restrictions 

 

Section 10  
1. Disclosure of information pursuant to this Act shall not take place 

insofar as: 

a. this might endanger the unity of the Crown;  

b. this might damage the security of the State;  

c. the data concerned relate to companies and manufacturing processes 

and were furnished to the government in confidence by natural or legal 

persons.  
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2. Nor shall disclosure of information take place insofar as its importance 

does not outweigh one of the following:  

a. relations between the Netherlands and other states or international 

organizations;  

b. the economic and financial interests of the State, other bodies 

constituted under public law or the administrative authorities referred to 

in section 1a, subsection 1 (c and d) and subsection 2;  

c. the investigation of criminal offences and the prosecution of offenders;  

d. inspection, control and oversight by administrative authorities;  

e. respect for personal privacy;  

f. the importance to the addressee of being the first to note the 

information;  

g. the prevention of disproportionate advantage or disadvantage to the 

natural or legal persons concerned or to third parties.  

3. Subsection 2, chapeau and at b, shall apply to the disclosure of 

environmental information concerning confidential procedures.  

4. Subsection 2, chapeau and at g, shall not apply to the disclosure of 

environmental information. It is possible to refrain from disclosing such 

information pursuant to this Act if its publication would make damage to 

the environment more likely.  

Section 11  
1. Where an application concerns information contained in documents 

drawn up for the purpose of internal consultation, no information shall be 

disclosed concerning personal opinions on policy contained therein.  

2. Information on personal opinions on policy may be disclosed, in the 

interests of effective, democratic governance, in a form which cannot be 

traced back to any individual. If those who expressed the opinions in 

question or who supported them agree, information may be disclosed in a 

form which may be traced back to individuals.  

3. Information concerning the personal opinions on policy contained in 

the recommendations of a civil service or mixed advisory committee may 

be disclosed if the administrative authority directly concerned informed 

the committee members of its intention to do so before they commenced 

their activities.  

 

Articles 10 and 11 of the Act contain the grounds for refusal of 

information: 

- article 10 subsection 1: absolute grounds of refusal of information =  if this 

 ground applies, information can remain secret.  
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- article 10 subsection 2: relative grounds of refusal of information = 

 whether or not the information needs to be given, depends on a 

 balancing of interests between the interests of making the information 

 public (the interest of the person who requests the information) and the 

 interests of keeping the information secret (the general interest of society 

 and/or the interest of the person about whom the information is requested) 

- article 11: keeping secret information on internal debates, this to 

 protect the personal opinions of civil servants, because they need to 

 express their opinions freely without what they say being made 

 public (is essential in a parliamentary democracy).  

 

If the information requested is refused, a person can go to 

administrative court to complain about the decision. 

 

2.4  Which institutions are involved? 
 

All the institutions of the government, in the broader sense, have 

regulations about the transparency aspects of their behavior. This 

means that not only the three traditional powers have to deal with it, 

but also the fourth power institutions like the Council of State, the 

Court of Audit and the Ombudsman. 

 
2.5  What are the sources? 

 
Most of the norms on the Principle of Transparency have been worked 

out in the regulations and therefore the sources are these regulations 

on transparency and the three sub-principles as explained before.  

 

2.6  Sub-conclusions on the Principle of Transparency 
 

The traditional relevance of the Principles of Transparency, such as 

access to information, has been developed in regulations. That is also 

the situation with the other two sub-principles related to the 

transparency of meetings and the transparency of administrative acts. 

But less known is the information developed and published in the 

framework of public inquiries by specific committees and the effects 

this information could have for those who have been investigated. 
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Often, this can include the possible criminal effect of publications and 

the violation of fundamental rights by these publications.  

 

 
3.   PRINCIPLE OF PARTICIPATION 
 

3.1  Why has this principle been developed? 
 

Democratic systems are in principle open to criticism and adjustment. 

For instance, this criticism can address strong party discipline in 

parliament, the intense monistic relationship between government and 

parliamentary majority, the exercise of ministerial responsibility, and 

the legitimacy of decisions and the decision-making process. While 

these issues are also relevant to local authorities, at the local level 

matters are sometimes different due to the close proximity to citizens. 

The accuracy of the classical concept of the rule of law, in which 

legislation and regulations define the exercise of government power, 

has diminished. Nowadays, the growing body of discretionary powers 

wielded by public entities and the inclusion of countless vaguely 

defined terms and standards in legislation continue to detract from the 

normative character of the law, and there exists a growing body of 

policy regulations. The literature (M.C. Burkens, H.R.B.M. 

Kummeling, B.P. Vermeulen, R.J.G.M. Widdershoven, Beginselen 

van de democratische rechtsstaat (Principles of the democratic rule of 

law), Kluwer, 2006, p. 255) claims that – with respect to the 

acceptance of government decisions – it is no longer enough for these 

to arise as part of a procedure designed in accordance with 

constitutional requirements and the principles of a representative 

democracy. In addition to a reduction in the volume of regulations and 

calls from the government for self-regulation by private organisations, 

the solution now requires the involvement of citizens in the decision-

making process more than ever. This is caused not only in the 

government’s desire to increase the legitimacy of decisions taken, but 

also by initiatives undertaken by citizens. The discussion is not limited 

to decisions, but also covers all of the practices of public entities. 

 With this in mind, forms of participation can be distinguished 

according to the practices of public authorities – decisions, contracts, 
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and specific activities – as well as the phase in which these practices 

occur during the policymaking process. It remains to be seen whether 

the applicable standards of the democratic rule of law and the 

principles of Good Administration – including the participation 

principle – are fundamentally different for the various practices of 

public authorities.  

 The number of citizens affected by the particular practices of a 

public authority is also important. As the scope or impact of such 

practices increases, a larger number of people will have to be given 

the opportunity to participate in the decision-making process. In 

addition, the more far-reaching the practice of the authorities, the 

earlier the citizens affected by such practice will have to be involved. 

 

3.2  What is the concept of Participation? 
 
How should the forms of participation be valued or what is of essence 

the concept of Participation? Three key reference points include the 

necessity of participation supplementing representative democracy, 

the consequences for its legitimacy, and the special situation for 

participation options at the local and regional levels. 

 Participation is a necessary addition to representative democracy. 

In a representative democracy, the citizens either directly or indirectly 

elect their representatives. These representatives then make up the 

legislative authority, whose task it is to monitor the administration. 

Why then speak of a ‘necessary supplement to representative 

democracy’? There are a few reasons for this. First, it appears that the 

public representatives limit themselves in their monitoring task to the 

main points of the policy being implemented by the administration. 

Secondly, party discipline has resulted in public representatives 

increasingly expressing the party’s standpoint rather than their own. 

Thirdly, the minority does not always get what it deserves if there is a 

majority government.  

 People sometimes speak of ‘legitimacy erosion’ (gradual, but 

fundamental deterioration of the legitimacy of the performance of 

public administration). Legitimacy means the right of the public 

administration or representative to govern (G.H. Addink, J.B.J.M. ten 

Berge, P.A.M.J. Graat, P.M. Langbroek, Kwaliteit van overheids-
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bestuur (Quality of public Administration), p.87-88, W.E.J. Tjeenk 

Willink, 2000). Recent research has been conducted to map out the 

perceived legitimacy of acts associated with the Netherlands Ministry 

of Justice. (H. Weyers, M. Hertogh, Legitimiteit betwist, Verkennend 

onderzoek naar de ervaren legitimiteit van het justitieoptreden 

(Contested legitimacy: an exploratory literature survey on the 

perceived legitimacy of acts associated with the Ministry of Justice in 

the Netherlands), Groningen, WODC, 2007). In studying these, the 

researchers considered it important to first assess issues related to the 

perceived legitimacy of: formal institutions, legal officials, and rules 

and regulations. In addition, three dimensions of legitimacy were 

established, which subsequently define legitimacy as: a) trust, b) 

satisfaction, and c) acceptance. (T.R. Tyler, Y.J.Huo, Trust in the 

Law, Encouraging public cooperation with the police and courts, New 

York, 2002). According to the study, while empirical data do not 

suggest large-scale erosion, legitimacy does not remain unaffected. 

Legitimacy of performance is no longer self-evident, but often 

disputed. It should be noted, however, that a relatively small amount 

of empirical data is available. Finally, the research showed that 

familiarity among the citizens with certain parts of the judicial 

authorities is relatively high, while familiarity with other parts is 

particularly low. 

 It can be expected that participation will lead to more trust, more 

satisfaction and more acceptance on the part of the citizens. As a 

result, the legitimacy of the public administration performance will 

increase. People generally agree that it is sensible to bring the exercise 

of power as close as possible to the citizens. One way of achieving 

this involves decentralisation in either functional or territorial terms. 

Territorially decentralised authorities are municipalities and 

provinces, whilst the functionally decentralised authorities are the 

public bodies for employment and business. We also see that 

governing committees have been established within municipalities and 

provinces with a specific task. Advantages of functional 

decentralisation include the significant influence of stakeholders, and 

increased expertise and participation. However, territorial 

decentralisation also offers substantial advantages as the distance 

between government and citizens is significantly smaller. 
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Furthermore, public representatives can also be called to account 

relatively easily and in a direct manner. In short, participation – 

particularly at local and regional level – enables a greater influence for 

citizens and increases the willingness to cooperate. 

 

3.3  How has this concept been specified? 
 

The focus here is on three forms of participation: popular initiative, 

the citizens’ panel, and referendum. It is essential to clearly describe 

these three forms. This also applies to the three policymaking phases: 

the policy agenda development phase, the policy development phase 

and the decision-making phase. The following descriptions are based 

on the literature used. 

 

Participation: term, motives, distinctions and forms 

 

Participation is defined as the active involvement of group members in 

a group process. Within the context of (public) administration, it refers 

to the involvement of citizens in the actual or intended actions of 

administrative authorities and public entities. It should, however, be 

noted that although the term ‘public participation’ presumes that the 

initiative and procedures are in the hands of citizens, the participation 

process is generally managed by the public entities. An interesting 

aspect is the development of the participation principle into the right 

to participation and the question of what the consequences are for the 

how public administration functions (G.H. Addink, Goed bestuur: een 

norm voor het bestuur of een recht van de burger? (Effective public 

administration: a sector standard or right of the citizen?) in 

Grensverleggend Bestuursrecht (Pioneering Administrative Law), 

G.H. Addink, G.T.J.M. Jurgens, P.M. Langbroek, R.J.G.M. 

Widdershoven (eds.), Kluwer 2008, pp. 3-25). As a result, both the 

legal and the practical consequences are important. 

 Public participation can be motivated by various reasons 

(participation motives). The literature (R.L. Vucsán, Bestuurs-

regelgeving en inspraak: een onderzoek naar de wenselijkheid van een 

algemeen recht op inspraak in de uitoefening van regelgevende 

bevoegdheden door bestuursorganen van de centrale overheid 
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(Administrative law and public consultation: a study into the 

advisability of a general right to public participation in exercising the 

regulatory powers of the administrative entities of the national 

government), Groningen, 1995.) distinguishes between democratic, 

constitutional, corporatist and administrative motives. Democratic 

motives are opportunities for citizens to influence and regulate policy. 

An example of a constitutional motive for participation is participation 

as a means to protect the interests of individuals. The corporatist 

motive can be described as a means for social organisations to realise 

their own goals and responsibilities. The administrative motive is to 

have participation serve the interests of the public body itself. While 

the distinction between these motives for participation is not always 

unequivocal, they do offer an indication of the various perspectives – 

and consequently motives as well – of the parties involved in public 

participation. 

 With regard to participation, a distinction can also be made 

between the various ways in which participation is pursued (forms of 

participation) and the levels of actual participation achieved (degree of 

participation). A distinction between the various forms of participation 

will be made below. Here, we consider popular initiative, the citizens’ 

panel, and the referendum to be principal forms of participation.  

 The degree of participation is quantified using certain indicators, 

including the number of individuals, the time involved in and the 

frequency of participation, the level of involvement of individuals and 

the extent to which participation influences the process with respect to 

the issues addressed by the public authority. 

 Further distinctions can be made among those given the 

opportunity to participate, including individuals acting independently, 

individuals who form groups to promote collective interests, and 

organisations established to promote all or specific elements of a 

common interest. Certain target groups or stakeholders may also be 

given the opportunity to participate (L. de Graaf, Stakeholder Support 

in Urban Governance in Tensions between local governance and local 

democracy, J. Franzke (ed.), Reed Business, The Hague, 2007, pp. 

179-198). It is clear that these cases involve different interests and 

motives that form the basis for the participation. As a guide of good 

practices, the Netherlands Ombudsman has just published a study 
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“Strengthening citizens’ participation” in which he has developed ten 

recommendations for good local citizens’ participation. (A. 

Brenninkmeijer, A study about the basic principles of proper citizen’s 

participation, The Hague, September 17th, 2009). 

 The following forms of public participation have already been 

identified several times: popular initiative, citizens’ panel, and 

referendum. Additionally, community-level participation should also 

be mentioned here as a form of participation. Some authors consider 

that community-level participation is the principal form of 

participation. Other forms of participation are also identified here in 

addition to or instead of those already mentioned, namely citizens’ 

panels and public consultation. For the various forms of public 

participation there is a sliding scale that reflects the potential degree of 

participation. A distinction commonly used is: inform, consult, and 

approve/decide. 

 

Popular initiative as form of participation 

 

Popular initiative involves a citizen (who is entitled to vote) taking the 

lead to make sure that a certain issue is placed on the agenda of a 

public entity. The initiative must often meet certain conditions for the 

initiative to be binding and placed on the agenda, such as place of 

residence and age. In some cases, support from a minimum number of 

citizens (who are entitled to vote) is required and the issue in question 

should affect the immediate environment of those involved. 

Furthermore, it is sometimes stipulated that popular initiatives are 

only possible with regard to all or part of pre-determined policy areas 

of public administration. In other cases, it is in principle possible for 

all policy areas and only specific issues are excluded.  

 Moreover, the proposal must often satisfy additional requirements, 

including that it must be a clear and written proposal and that it must 

go through a predetermined procedure. The standard decision-making 

protocol is followed once the initiative is placed on the agenda of the 

public entity. Popular initiatives differ from the classic forms of 

popular referenda in which citizens are asked to approve or reject a 

particular proposal. This will be discussed in more detail. In some 

countries, the popular initiative is also implemented at the local level, 
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and some municipal authorities have rules for having popular 

initiatives in place. 

 Advantages stated in the literature include promoting the 

development of ideas by citizens and renewing policy from outside the 

administration. Disadvantages include uncertainty as to whether the 

initiative will actually be placed on the administrative agenda and the 

limited influence of citizens once the initiative has been completed. 

 

A citizens’ panel as a form of participation 

 

Citizens’ panels are usually established by and make recom-

mendations to the public entity responsible for the issue at hand. 

However, they operate independently of the public entity in question. 

The panel, whose membership is permanent and often involves a 

fairly large number of citizens, can be asked for recommendations 

during various phases in the policymaking process and can make 

recommendations of its own accord.  

 Even though practical implementation differs, we currently see that 

in certain countries the panel members receive a questionnaire of at 

least ten questions per subject on their computer, which should be 

completed and returned. The members are not obliged to complete a 

questionnaire. As the process is largely conducted electronically, only 

those who have access to a computer can serve as citizens’ panel 

members. The members usually have a week to complete the 

questionnaires. As the information processing is fully automated, the 

outcome is known almost immediately.  

 There are several conditions for serving on a local-level citizens’ 

panel, including that the prospective member must be a resident of the 

municipality in question, must be 18 or over (the minimum age 

requirement is sometimes lower), must be able to go online and must 

have a personal e-mail address.  

 Advantages of citizens’ panels are the availability of a permanent 

group for recommendations and the circumstance that, due to 

professional guidance, these panels are better at fulfilling the role of 

consultant than the traditional advisory bodies. Disadvantages are that 

the permanent character is associated with higher costs and that the 

development of citizen expertise gives council members a certain 
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status and, consequently, a position of power (compared to other 

citizens who are not members of such panels). 

 

The Referendum as form of participation 

 

A referendum is a vote in which the electorate is asked about a 

proposed decision of a public entity. A popular referendum originally 

involved a vote called by the electorate, whereby representative 

entities were compelled to raise the status of a broadly supported 

measure to law. This version of the referendum is still applied in 

Switzerland, where the electorate is asked to approve or reject a 

legislative proposal made by public representatives. A popular 

referendum is currently defined as the right of a minimum number of 

citizens to take the initiative to propose legislation or make other 

proposals. Although there are different variations of this form of 

participation, the proposal is usually put to popular vote in the end. 

 The referendum has a long tradition in many countries and has 

therefore reached a more advanced stage of development than the 

other two forms of participation, both in practice and in the literature. 

This is demonstrated by the fact that various forms of referenda can be 

distinguished. Referenda can be either non-binding or binding in terms 

of their legal implications. While the vote is decisive in the latter case, 

the public entity is not bound by the outcome in the former. A 

distinction can also be made according to legal basis. While a 

mandatory referendum is prescribed by procedure, a facultative 

referendum is initiated at the request of the authorised authorities. 

 Furthermore, a distinction can be made according to how the 

matter is put to a referendum. There are both multiple-choice and 

single-choice referenda. Multiple-choice referenda do not involve the 

approval or rejection of a particular proposal, but rather the selection 

of one of several alternatives.  

 The advantages of the referendum identified in the literature 

include the expansion of political monitoring and the ability of 

citizens to have a say in decision-making, as a result of which they 

become more involved. This has the effect of legitimising the 

performance of the public administration. Disadvantages of the 

referendum are possible abuse by public representatives and the fact 
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that it is not a neutral instrument and also that the effect often depends 

on the expertise of the voter. 

 

Community-level participation as form of participation 

 

Community-level participation can be described as an informal or 

structured opportunity for individuals and organisations, who are not 

affiliated with the public authorities, to express their views and 

thoughts regarding policy principles and policy proposals and to 

engage in debate about these matters with public representatives. This 

type of participation can take a variety of forms, involving such 

elements as public hearings, the right to speak during meetings, 

surveys and other opportunities to respond to the draft proposal made 

by the public entity to undertake a certain activity.  

 A characteristic of community-level participation is that the 

outcomes are not binding on the public authorities. A study has shown 

that the outcomes of consultation procedures are at times far from 

encouraging. However, public input is considered beneficial, 

particularly with a view to exercising due care in the decision-making 

process. In the Netherlands, an optional uniform public preparation 

procedure (Uniforme openbare voorbereidingsprocedure) has been 

incorporated into the General Administrative Law Act. In addition, 

general regulations for community-level participation at the local and 

regional levels are contained in the Municipalities Act and the 

Provinces Act. 

 The advantages of this form of participation are that citizens can 

influence the policymaking process and that, as a result, the 

administration will start paying more attention to the various social 

interests involved in the proposal. This means that the quality of the 

administrative practices will improve. Disadvantages include 

uncertainty as to whether the views and opinions expressed will 

actually result in action by the public administration. Furthermore, 

there is only a limited chance that the intended administrative practice 

will be affected if there are opposing opinions and interests on the 

citizens’ side. 
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3.4  Which institutions are involved? 
 

All the institutions of the government, in the broader sense, have 

regulations about the transparency aspects of their behavior. This 

means that not only the three traditional powers have to deal with it 

but also the fourth power institutions like the Court of Audit and the 

Ombudsman. 

 

3.5  What are the sources? 
 

The Principle of Public Participation has been developed in different 

ways and the most important ones are the development by legislation 

and the development by policy. 

 

Sources in legislation: principles of public participation in the 

administration 

 
Of course general elections can be seen as an aspect of the principle of 

public participation, but then more in the constitutional law context. 

This reflects indirect democracy. But in the administrative law context 

we also find elements of more direct democracy in which the 

following three aspects are relevant: who can participate, about what 

and at what moment?  

Principles of public participation in the administration include the 

following three sub-principles: 

I. the principle of public participation related to persons; who can 

 participate: everyone or only the interested party? 

II. the principle of public participation related to the object or more 

 specifically which type of administrative act: general binding 

 norms, general norms (plans), individual decisions 

III. the principle of public participation related to the moment; does it 

 concern the draft of the decision or the application of the decision. 
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Examples of articles from the GALA of the Netherlands 

 

Article 3:10 
1. The procedure for the preparation of orders provided in this division 

shall be followed if this is required by statutory regulation or by order of 

the administrative authority. 

Article 3:13  
1. Interested parties may state their views on the application or the draft 

either orally or in writing, at their discretion. 

(Article 1:2: 1. 'Interested party' means a person whose interest is 

directly affected by an order.) 

Article 3:24 
1. Anyone may submit written reservations to the administrative authority 

within four weeks of the date on which the draft is deposited for 

inspection. 

 

Sources in policy: Policymaking phases and participation models 

 

Phases in the policymaking process 

 

The literature distinguishes between the following phases in the 

policymaking process: policy agenda development, policy 

development, policy determination, policy implementation, policy 

compliance, policy enforcement and policy evaluation. While the 

steps in the policymaking process can, largely, be clearly gleaned 

from this phase structure, there is certainly a degree of overlap 

between the phases identified. In other words, the distinctions carry no 

legal significance and are no more than an indication of the focus of 

the activities undertaken by public entities. This also does not 

preclude the possibility that some of the phases will be skipped, 

whether entirely or in part, when addressing certain policy issues. In 

short, the distinction is more practical in nature than a legal standard. 

 

Participation models 

 

When ordering the various forms of participation, it is not only 

important to clarify which forms can be distinguished. It is also 

interesting to know which combinations of forms appear in the various 
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countries at local and regional level. Finally, it should be determined 

whether certain forms or combinations of forms only occur in 

combination with certain phases in the policymaking process or 

whether these forms, whether alone or in combinations, occur 

independently of phases in the policymaking process. 

 Which participation models in terms of the degree of participation 

can be distinguished? And are these varying degrees of participation 

related to a specific phase in the policymaking process? The preceding 

section simplifies the selection of substantively defined forms of 

participation. As the various forms of participation can have legally 

significant implications, they are used as the basis for distinguishing 

between the models. 

 

In the case of the popular initiative, any citizen can take the lead to 

raise an issue for consideration, but the matter will be handled in 

accordance with established protocols and procedures. Accordingly, 

this can be qualified as a ‘minimum’ participation model. In the case 

of the citizens’ panel, a group of citizens can issue recommendations 

on a matter submitted to them by the public entity or by someone from 

among its own ranks. This is a more involved form of participation, as 

the citizens’ panel issues a recommendation on the matter at hand.  

 As regards any ensuing obligation and binding effect, community-

level participation is definitely comparable and basically involves the 

same group of citizens. As a result, these two forms can be qualified 

as average participation, but with community-level participation there 

is slightly more and broader participation than with the citizens’ panel. 

 The referendum can – in principle and in so far as the evaluation of 

the decision is involved – be qualified as a ‘maximum’ participation 

model, although this is largely determined by the type of referendum 

involved. It is, however, necessary to take a nuanced approach to the 

phases of the decision-making process and to non-binding referenda. 

True maximum participation occurs when a particular group of 

citizens is authorised to decide itself on how to spend a community-

allocated budget.  

 Basically, all four forms of participation can be used for the 

various phases of the policymaking process. Taking into account 

effectiveness and efficiency, the greatest degree of participation is 
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made possible when opportunities to participate are available from the 

start of the policymaking process. Opportunities to participate during 

later phases of the policymaking process are less effective and 

efficient.  

 

3.6  Sub-conclusions on the Principle of Participation 
 

In a representative democracy not all the activities of the government 

are controlled by the representatives of the people: the Parliament. 

Generally, the main topics or the general lines of the administrative 

policies are controlled. For that reason there is an additional need for 

Participation by the citizens. But there is a second reason which is 

linked to the legitimacy of the administration in a more substantial 

way. It is important that in all the government’s activities which have 

direct consequences for people, the directly affected persons are 

involved in the decision-making process. Often direct democracy and 

representative democracy strengthen each other. 

 There are different types of participation. The following forms of 

public participation have already been identified several times: 

popular initiative, citizens’ panel, referendum and community-level 

participation. Some forms are related to only some phases in the 

process of policy-development, but other forms can be used in all the 

phases of the policy-process. It means that a choice always has to be 

made, based both on the issue involved and on the desired degree of 

participation of citizens. 

Finally we see that several of these types of participation have already 

been worked out in legislation. But not all, especially the newer forms 

of participation often have an informal character. 
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CHAPTER 3 

 

GOOD GOVERNANCE: PRINCIPLES OF 

EFFECTIVENESS AND ACCOUNTABILITY 
 

 

1.   INTRODUCTION 
 

In this chapter we will discuss principles which may be new for many 

lawyers: the principle of effectiveness and the principle of 

accountability. This novelty is partly due to the fact that these 

principles are related not only to law, but also to social sciences and 

economics. In many modern textbooks on administrative law a 

division into two parts is made: one part on administration and law 

and another part on law and administration. (P. Craig, EU 

Administrative Law, Oxford 2006). The first part is, from an 

administrative law perspective, the most innovative. It is mainly 

focused on policy, constitutional and organizing aspects of the 

administration. The approach is contextual and draws on different 

disciplines. It deals with administrative developments, centralized and 

decentralized administration, the different types of administration, the 

management aspects of administration, the development of agencies, 

the different methods of coordination internally and externally, and 

finally the position of the key players in the field of the 

administration. The second part concerns the analysis of the principles 

of judicial review as they have been developed by the courts, the 

ombudsman and other controlling institutions. These principles are 

applied to control and structure the administration. It also takes full 

account of the legislative and political initiatives that are relevant for 

the development of administrative law including the role which is 

played by the different powers in the state.  

In this part of the book we integrate these to parts of “Administration 

and Law” and the approach of “Law and Administration”. This 

reflects the interdisciplinary nature which can be seen in the 

development of the Principles of Effectiveness and of Accountability. 
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1.1  Law in the books and law in practice 
 

In the classical approach of administrative law the focus is on the 

protection of the citizens against the government. That is still a very 

relevant part of the administrative law, also because several civil 

rights are relevant in that context. More recently, there is more 

attention for the instrumental side of administrative law. This not only 

relates to the different legal instruments which can be used by the 

administrative authorities. It also relates to the outcome and the results 

of the legislation. Thus compliance and enforcement of the law are 

becoming more important for two reasons. First to know if the law is 

effective and secondly, if the law is not effective, what has to be 

changed so that the aims of the law will be realized. 

 In the next sub-paragraphs we will speak about “Administration 

and Law” and “Law and Administration”. This is done to give a more 

complete overview of the two sides of the same coin. The first side is 

more focused on the functioning of the administration and the second 

side is more focused on the institutions which are controlling the 

administration.  

 

1.2  Administration and Law 
 

Law in the context of public administration and politics means more 

focus on the functioning of the administration (P. Craig, EU 

Administrative Law, Part I, Oxford 2006). And in that focus the 

orientation is on process, legitimacy, competency and the aspects of 

effectiveness and efficiency.  

 First, we have to realize that important developments have been 

taking place institutionally. Many administrative institutions have 

been delegated to separate agencies, sometimes even private 

institutions. A second aspect is the development related to more direct 

democracy for the people by stimulating the transparency- and 

participation principles. This means that even in indirect, 

representative elements of direct democracy have been introduced. A 

similar development took place with the accountability principle in 

which we have the traditional constitutional accountability of 

ministers in relation to the parliament, but in addition other forms of 
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accountability are needed alongside. The third element is related to the 

organization of public institutions and especially to the coordination 

inside them. With more and more institutions and a greater diversity 

of institutions coordination mechanisms are crucial internally and 

externally.  

 

1.3  Law and Administration 
 

Speaking about law and administration, the focus is more on the 

classical legal aspects: law as a general norm, decisions in concrete 

cases, and the controlling tasks of the courts and the ombudsman-

institutions (P. Craig, EU Administrative Law, Part II, Oxford 2006). 

Sometimes the modern and the classical approach have been 

integrated (C. Harlow, M. Rawlings, Law and Administration, third 

edition, Cambridge University Press, 2009). The formal side, in any 

country, are the regulations which organize the procedures at the 

courts and the ombudsman-institutions. Also the courts of audit are 

belonging, together with the ombudsman and the council of state, to 

the so called fourth power in the state. Not all the controlling 

institutions have the same position and power. The starting point in 

studying these institutions is the answer to the question: are they 

competent to investigate the request related to an activity of the 

administration? In that context, the position and respective powers of 

the administrative and the controlling institutions are both important 

especially in relation to the issue of the discretionary character of the 

power. The controlling institution can never sit on the chair of the 

administration; it is always in the position of the controlling 

institution. Another point in this context is the different standards of 

control like the legal rules, the principles of good administration, and 

fundamental human rights. These standards apply differently in 

different countries. 

 Finally controlling institutions exist in different forms. There are 

both the classical and the hybrid ombudsmen institutions. In the 

context of courts of audit we see quasi-judicial courts of audit, 

administrative courts of audit, parliamentary courts of audit or 

independent courts of audits. In the field of courts we can distinguish 
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between ordinary courts and specialized courts like the administrative 

courts.  

 

1.4  Structure of this chapter 
 

In this chapter we will discuss two topics which both have in common 

that they are strongly related to new developments in administrative 

law. The topics are effectiveness and accountability. The reason that 

we first discuss effectiveness and then accountability is the following: 

already in the process of decision-making the administration has to 

look in advance to the effectiveness of the decision. After such a 

decision has been taken and be applied then the administrative 

authority can be held accountable for that decision.  

 

 
2.   PRINCIPLE OF EFFECTIVENESS 
 

2.1  Why has this principle been developed? 
 

This principle has been developed because also in the field of law 

there was a need for knowing if a certain regulation indeed produced 

the desired result as was seen during the making of the regulation. 

Often that was seen as a factual question and not as a legal question. 

But from a more modern perspective in the sense of effectiveness as 

principle of good governance the issue is very relevant. Policies must 

be effective and timely, delivering what is needed based on clear 

objectives, implementing policy in a proportionate manner, and taking 

decisions at the most appropriate level. So we see that this 

effectiveness approach also has consequences for new regulation (G. 

H. Addink, The Principle of Effectiveness, in: ECOLEF, First 

delivery to the European Union: Methodology, Questionnaire and 

Network Contacts, Utrecht 2010, p. 6-19). 

 Effectiveness gives rise to different ideas. Some people 

immediately think about the goals of the directive and what to fix if 

these goals have not been reached. Other people think about the 

implementation in the national legal system. And finally some people 

still have the opinion that this is not a legal question. We will here 
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clarify the sometimes confusing legal discussion about the principle of 

effectiveness and the importance of this principle as one of the 

standing principles of good governance.  

 We start with an explanation of the notion of effectiveness based 

on a description of definitions in dictionaries and other sources and 

the position of this norm as one of the principles of good governance. 

Subsequently, we will look at questions like “why is effectiveness 

relevant for law?” and “which general aspects can be found in the law 

fields?” We will explore three levels of law where this principle has 

been developed more or less: international law, European Union law 

and national administrative law. In each of these fields we will look 

for the specific meaning and application of the effectiveness principle. 

 The meanings and application in a non-legal context are relevant to 

understand the development of this legal principle and therefore we 

have used some dictionaries. When we look at the general definitions 

of effectiveness in sources like the Oxford Compact English 

Dictionary and other dictionaries, we find in essence the following 

definitions of effectiveness: 1. producing a desired or intended result, 

2. (of law or policy) operative, 3. existing in fact, though not formally 

acknowledged as such.  

 Sometimes a broader definition of effectiveness can be found 

which also includes an efficiency element. The efficiency element 

means doing things in the most economical way (good input to output 

ratio). The word effective is here, in essence, used in a quantitative 

way, “being very effective or not”. However, this does not inform on 

the direction (positive or negative) and the comparison to a standard 

of the given effect. Efficacy, on the other hand, is the ability to 

produce a desired amount of the desired effect, or success in achieving 

a given goal. Hence, efficacy means getting things done, that is: 

meeting targets. Contrary to efficiency, the focus of efficacy is on the 

achievement as such, not on the resources spent in achieving the 

desired effect. Effectiveness in this context is doing the “right” things, 

that is: setting right targets to achieve an overall goal (the effect) so 

including the elements in the process. Therefore, what is effective is 

not necessarily efficacious, and what is efficacious is not necessarily 

efficient.  
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To sum up, the usual way to distinguish between the terms 

effectiveness, efficacy, and efficiency is as follows: 

- Efficacy: getting things done, this means agreed targets, just 

realizing the outcome as such; 

- Efficiency: doing things in the most economical way (input 

minimizing and output maximizing);  

- Effectiveness: doing the “right” things, this means setting the right 

targets to achieve an overall goal, including the different  elements in 

the process (the effect).  

 

The word “effectiveness” can have rather different meanings in 

different disciplines. It is relevant to have some indications of the 

content of the word effectiveness especially in law, in the social 

sciences, and in economics. But also in the fields of medicine and 

physics the word effectiveness is used. 

 In a legal dictionary we found the following definitions: 1. 

producing a desired effect: effective revocation of the contract; 2. 

capable of bringing about an effect; effective assistance of counsel; 3. 

being in effect; 4. of a rate of interest: equal to the rate of simple 

interest that yields the same amount when the rate is paid once at the 

end of the interest period as a quoted rate of interest does when 

calculated at compounded interest over the same period (Merriam-

Webster's Dictionary of Law, © 1996 Merriam-Webster, Inc.). In the 

Oxford Companion to Law one can find another legal definition as 

cited here (D.M. Walker, The Oxford Companion to Law, Clarendon 

Press, Oxford, 1980, p. 394): 

 
“An important principle in relation to the jurisdiction of a court. In 

general, a court can only claim jurisdiction over a person or subject-

matter of dispute if it can make any order it pronounces effective, by 

coercion of the individual seizure of the subject matter, or otherwise. Also 

more generally a principle followed by courts generally in that they seek 

to make law actually regulate the relations of parties and their rights and 

not be merely statements of pious aspirations. Thus the International 

Court has shown determination to secure a full degree of effectiveness of 

international law in general and in particular of the obligations undertaken 

by parties to treaties, declining to have obligations negatived by strained 

interpretation and holding that the maximum of effectiveness should be 
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given to an instrument creating an obligation consistently with the 

intention of parties.” 

 

In both definitions the focus is on two general meanings of 

effectiveness, namely on the qualities of producing or on being able to 

produce the desired effects. It can be used either to dictate that the 

facts adhere to the law (if it operates as a governing principle) or that 

the new law – legal status – adapt the facts (if it operates as an 

assessment of the factual reality). Both sides of the principle are 

relevant in the framework of international law, European law, and 

national administrative law and are ways of operationalising the legal 

concept of the principle of effectiveness. 

 But also in the Social Sciences the effectiveness aspects have been 

developed. Sociology uses various methods of empirical investigation 

and critical analysis to develop and refine a body of knowledge about 

human social activity, often with the goal of applying such knowledge 

to the pursuit of social welfare and subject matters can be from micro 

to macro level. For example, in education sociologists are using 

effective sociology assessment plans in which are worked out the 

mission statement, the learning goals and objectives and the 

assessment mechanisms.  

 In economics the terms effectiveness and efficiency are mostly 

discussed in the context of the public sector (M. Mulreany, Economy, 

Efficiency and Effectiveness in the Public Sector: Key Issues, in: 

Efficiency & Effectiveness in the public domain, Ireland 1991, pp. 7- 

36). It is important that the public sector provides the services required 

in the most effective and efficient way possible, which means the 

highest quality service at the least possible cost. While in public 

administration the term effectiveness is used (e.g. does the public 

sector reach a particular goal), the predominant concept in economics 

is efficiency. With regard to the public sector this means to reach a 

policy goal at minimum costs. One major concept of efficiency in 

economics is the Pareto criterion for allocative efficiency, which 

defines a situation as efficient when nobody can be made better off 

without making anybody worse off. Other concepts not relevant for 

our study here are technical efficiency, productive efficiency or, 

dynamic efficiency, just to mention some. 
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2.2  What is the concept of Effectiveness? 
 

For the concept of effectiveness we will explore first the general 

aspects of legal effectiveness and after that the principle as a good 

governance principle. For a long time, effectiveness was not seen as a 

legal norm and therefore, at the national level lawyers were not really 

interested in the discussion about the contents of the principle of 

effectiveness. However, in international law and especially in 

European law (EU Law) we often speak about the concept of 

effectiveness or the principle of effectiveness. This principle is also 

seen in the context of or as one of the principles of good governance. 

Moreover in EU law there have been strong developments on the good 

governance principles in the different EU institutions. These will be 

presented below. These norms, including the norm of effectiveness, 

are often seen as the parameters for the activities of the administration, 

not only at the European level, but also at the international level and 

due to spill over also at the national level.   

 Another aspect which is relevant for the three levels (international, 

European, national) is the idea that a distinction can be made between 

substantive and formal aspects of the principle of effectiveness. This 

is relevant because it has consequences not only for the activities of 

the administrative authorities but also for the decisions of the 

controlling institutions. In July 2001, the Commission’s White Paper 

on European Governance was published in which the principles of 

good governance were explained and in which the consequences were 

elaborated by concrete points of action. 

(http://europa.eu.int/comm/governance/white_paper/index_en.htm ). 

This was, however, not the start of the good governance discussion at 

the European level since various contributions on the subject had 

already been made several years earlier (M.P. Chiti, ‘Are there 

Universal Principles of Good Governance?,’ 1 (2) European Public 

Law, 1995, p. 241-258; J. Schwarze, ‘Towards a Common European 

Public Law’, 1 (2) European Public Law, 1995, p. 227-239). For 

example, already in 1991, the EU Council of Ministers provided a 

brief description of the contents and the importance of good 

governance in a resolution on Human Rights, Democracy and 

Development. (Resolution of the European Council of Ministers on 28 



Principles of Effectiveness and Accountability 

SIM Special 34 85

November 1991, in W. J. M. Genugten and Th. R.G. van Banning 

(eds.), Human Rights Reference Handbook, The Hague, Ministry of 

Foreign Affairs, 1999, p. 97 and p. 196-198).  

 In 1997 the European Ombudsman provided a definition of 

maladministration in his annual reports and the European Ombudsman 

used the terms ‘Principles of Good Administration’ or ‘Good 

Administrative Behaviour’ frequently in other reports. In 1998 and 

1999 (but also later) judgments of the European Court of Justice have 

been published with the terms ‘principles of good administration’ used 

by the Court. (Case C-252/96, Parliament v. Gutierrez de Quijano y 

Llorens, 19-11-1998; Case C-119/97, UFEX et al. v. Commission; 

Case T-127/98, UPS Europe v. Commission, 09-09-1999. Also 

recently in the Case T-333/01, Meyer v. Commission, 13-02-2003 

these terms were used; the Court also sometimes speaks of 

‘Maladministration’, see C-472/00, Commission v. Fresh Marine 

Company, 10-07-2003). 

 It is interesting to see that in the July 2001 White Paper, the 

Commission has mentioned and developed five principles of good 

governance: openness, participation, accountability, effectiveness and 

coherence. But also earlier – in the White Paper on Administrative 

Reform that was adopted by the Commission – the same key 

principles of a European public administration were stressed (see 

COM(2000)200, volume I and II; europa.eu.int/comm./off/white 

/reform/part1_en.pdf.). Later on, these elements were elaborated in the 

Commission’s Code of Good Administrative Behaviour. 

 In the White Paper the Commission gave the following definition 

of effectiveness as a principle of good governance: 

 
“Effectiveness. Policies must be effective and timely, delivering what is 

needed on the basis of clear objectives, an evaluation of future impact 

and, where available, of past experience. Effectiveness also depends on 

implementing EU policies in a proportionate manner and on taking 

decisions at the most appropriate level.”  

 

Hence, it is important to conclude that not only the European judiciary 

and the European Ombudsman, but also the European Administration
 

Use of the principles of good governance and they are EVEN obliged 
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to do so (the European Commission and the Council of Ministers: 

Decision of the Secretary-General of the Council on a code of Good 

Administrative Behaviour, Pb. C189/1, 5-7-2001).  

 The European Commission stated that the application of these 

principles reinforces the principles of proportionality and subsidiarity. 

In our opinion there is a broader legal effect which can be illustrated 

by the example that the effectiveness principle is nowadays seen as 

one of the general principles of EU law.  

 The discussion on the notion of good governance is not a unique 

EU law and policy discussion. In international law and national law 

we can find a similar debate, although these discussions are not 

always recognized as good governance discussions as they do not 

necessarily use the same terms with the same meaning. There are 

comparable tendencies in the discussions on good governance in three 

fields of law: administrative law, EU law and international law. For 

this reason it is very important to clarify the relationships between 

these discussions in the different legal fields.  

 

2.3  How has this concept been specified? 
 

In many legal traditions the focus of administrative law has for long 

been on its safeguard functions in a strict sense. Increasingly, modern 

administrative law also focuses on the good governance principles and 

the effectiveness of the administrative norms (A. Buijze, On the 

Justification and Necessity of Legal Effectiveness Norm, Utrecht 

2008). This innovation in administrative law is important. 

Policymakers have often complained that all sorts of legal restraints 

prevented them from taking the policy measures that were considered 

necessary.  

 In the literature it is sometimes pointed out more as a tension rather 

than a search for an optimum between the policy rationality and the 

administrative law rationality. With the good governance oriented 

view on administrative law, there is a more integrated approach which 

brings a better balance between the policy needs and the legal 

conditions of administrative law.  

 Some authors give the principle of effectiveness a place in the 

distinction between the procedural and the substantive principles of 
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law. Then they conclude that it is a procedural principle (M. Accetto, 

S. Zleptnig, The Principle of Effectiveness: Rethinking Its Role in 

Community Law, EPL, Volume 11, Issue 3, 2005, p. 383). The 

procedural side denotes the existence of some procedural rights the 

applicant claims to possess because of the contents of an underlying 

legal norm that generates effectiveness. The substantive side refers to 

the situation in which the applicant seeks a particular benefit or 

commodity because of the effectiveness of the substantive legal norm. 

But an administrative authority can also claim such a position in the 

procedure or because of the benefit of the public interest. It is 

submitted that the procedural side of the principle of effectiveness – 

effective protection and effective judicial review – has been developed 

more than the substantive side (T. Tridimas, The General Principles of 

EU Law, p. 418 e.v., Oxford 2006). 

 Concluding, the instrumental dimension is part of administrative 

law and the principle of effectiveness is also an element of that 

dimension. In this context the focus of the principle of effectiveness is 

on the aim or the objective of a legal instrument. The principle has a 

procedural but also a substantive side. 

 

2.4  Which institutions are involved? 
 

In general all the institutions of the government are involved in the 

development of the Principle of Effectiveness. The legislator is 

involved because of the codification of the Principle of Effectiveness 

in for example Financial Account Acts. For that reason norms can be 

found in such acts for the Administration in relation to the 

development of the different types of audits in which the effectiveness 

aspect has a place. But also in the controlling phase, the Court of 

Audit is looking to the effectiveness aspects especially in the frame of 

the Policy Audits.  

This can be seen as the traditional scope of effectiveness. But there is 

more in international and European law where different institutions 

can have a task in relation to the effectiveness approach. We will first 

give a short overview and then come to conclusions in relation to the 

institutions involved at the three levels. 
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Effectiveness in international law 

 

In the Encyclopedia of Public International Law attention is paid to 

the substantial aspects of effectiveness in international law by Hiroshi 

Taki (Max Planck Encyclopedia of Public International Law 

(MPEPIL) online edition, edited by Rüdiger Wolfrum). He writes: 

 
“The term ‘effectiveness’ has been used in international law since the 

mid-20
th

 century, at times ambiguously, and with various meanings. 

Primarily, it refers to the efficacy (actual observance) of law as 

distinguished from the validity (binding force) of law. An example of this 

use of ‘effectiveness’ can be seen in the phrase ‘The principle that a legal 

order, as a whole, must be by and large effective in order to be valid is 

itself a norm,’ i.e. ‘a norm of positive international law, the principle of 

effectiveness prevailing within this law’.  

The principle of effectiveness is sometimes used to denote a rule for 

treaty interpretation. Beyond these meanings however, many writers in 

international law seem to use this principle to express the following state 

of affairs: a factual situation (reality) has a stronger and more widespread 

effect on a legal norm than it does in municipal law.”  

 

From this quotation we can conclude the following three meanings of 

the principle of effectiveness in international law: 1. the efficacy of 

law as an actual observance, 2. to denote a rule for treaty 

interpretation, 3. to express that a factual situation has a stronger 

effect on a legal norm than it does in national law, thus including 

‘administrative law’. 

 These three meanings of the principle of effectiveness have to be 

explained more in detail to get a better understanding of the content of 

the principle of effectiveness on the international level: the 

effectiveness as an actual observance, as a rule for treaty interpretation 

and as factual effect of legal norm. . 

 

Effectiveness as an actual observance  

 

There is a special legal situation in the international law context which 

is relevant in relation to the first meaning of the principle of 

effectiveness. Unlike national administrative law, the international 
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legal order has no central organ that is empowered to apply and 

enforce law. Such functions are entrusted to the States concerned. 

Consequently, in the international legal order, the subjects of 

international law must rely on means of self-enforcement to protect 

and enforce their own individual rights. In the book Principles of 

International Law the first meaning of the principle of effectiveness is 

seen in the framework of the essential function of international law: 

the determination of the spheres of validity of the national legal orders 

(legal existence of the State) by the international legal order (H. 

Kelsen, R.W. Tucker, Principles of International Law, second edition, 

1967, p. 420-433). 

  

Effectiveness as a rule for treaty interpretation 

 

The second meaning of the principle of effectiveness has been worked 

out in the context of international courts in relation to specific 

“interpretation” articles in the Vienna Convention of the Law of 

Treaties. Daniel Rietiker has recently examined the principle of 

effectiveness in the jurisprudence of the European Court of Human 

Rights. He describes the phenomenon that in an ever-growing 

fragmentation of international legal system, lawyers discuss the same 

legal question in different forums. (D. Rietiker, The Principle of 

“Effectiveness” in the Recent Jurisprudence of the European Court of 

Human Rights: Its Different Dimensions and Its Consistency with 

Public International Law. Nordic Journal of International Law, Vol. 

79, no. 2, 2010, p. 245-277). 

 

Effectiveness having a strong factual effect on a legal norm 

 

With regard to the third meaning of the principle of effectiveness, the 

effect of the factual situation on the norm, the question arises: which 

legal phenomena are to be taken as examples? Opinions vary on this 

matter and two extreme lines are mentioned (R. W. Tucker, The 

principle of effectiveness in international law, Berkeley, 1953). At the 

one extreme is the position that holds that effectiveness refers to all 

phenomena in which the factual situation affects the legal norm. 

Effectiveness, from this perspective, is how some writers refer to the 



Chapter 3  

SIM Special 34 90 

phenomenon whereby superpowers have a decisive impact on the 

establishment of international law or to the phenomenon whereby new 

rules of international law, such as new multilateral treaties, may be 

formed rapidly by a sudden change of social reality. In truth, the 

issues addressed there, i.e. what impact do the power relations among 

States or actual demands in society have on the establishment of 

international law, really belong to sociology. At the other extreme, 

many writers conceive effectiveness so narrowly as to indicate only 

phenomena in which a factual situation corresponding to legal status 

and legal rights exists. This makes it clear that at an international level 

the third meaning of the principle of effectiveness includes an 

argument of factual existence that both proves legal authority and 

demands legal recognition.  

 

Effectiveness in European Union law 

 

The development of the principle of effectiveness is somewhat 

different from the other general principles of EU law. It is not directly 

based on the laws of the Member States, but derives its distinct 

character from EU law by means of the concept of primacy and direct 

effect. So it is the development of a real EU-law principle (T. 

Tridimas, The General Principles of EU Law, Oxford 2006, Chapter 

9: The Principle of Effectiveness, p. 418-476, more specific p. 418). 

 The proper functioning of the European Union is predicated on the 

effective and coherent implementation of its rules. Apart from the 

substantive provisions, the national procedural framework is also 

essential for the effectiveness of EU law. That is because the 

substantive legal regime greatly depends on the national procedural 

and institutional framework to develop its full effect (P. Craig, G. de 

Búrca, EU Law, Text, Cases and Materials, Oxford, 2007). Therefore, 

rules governing the procedural framework are only minimum 

standards or obligations for the Member States.  

 With regard to the relation of the principle of effectiveness and 

other general principles of EU law we have to be cautious. There is 

not always a clear difference between the different types of principles. 

Sometimes principles are partly overlapping with each other or have a 

more or less fundamental or general character. The principle of 
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effectiveness is sometimes seen as a background principle (like the 

rule of law and institutional balance) which plays a role in EU 

administrative law in the framework of the tools of review and 

compensation in order to hold the administration to account (P. Craig, 

EU Administrative law, Oxford University Press, 2006, p. 277). The 

principle of effectiveness underlies a series of developments in the 

sphere of judicial protection and has been recognized as a general 

principle of EU law by the Court of Justice of the European Union 

(hereafter: ECJ). (T. Tridimas, The General Principles of EU Law, p. 

418 e.v., Oxford 2006). The origins of the principle of effectiveness 

lie in the interpretative techniques of the ECJ which favored a liberal 

construction of Treaty provisions so as to ensure the direct effect of 

directives. Gradually, the Court has placed more emphasis on the 

affinity of the principle to the fundamental right of judicial protection 

as guaranteed by art. 6 and 13 ECHR and which is also laid down in 

article 47 of the EU Charter. (Official Journal of the European 

Communities, 18-12-2000, C 364). In this Charter we find the right to 

effective remedy and the right to a fair trial. 

 There is some autonomy left for the Member States of the EU, but 

this is not absolute, because in order to ensure effective and uniform 

application of EU law, the ECJ has formulated two requirements 

which national law must be able to meet in procedures in which there 

are EU law rights: the principle of equivalence (non-discrimination) 

and the principle of effectiveness (minimum protection) (Widders-

hoven, R.J.G.M., European Administrative Law, in: Administrative 

Law of the European Union, its Member States and the United States 

(R.J.G.H. Seerden ed.), Antwerp – Oxford, 2007, p. 292 e.v.). More 

recently a third requirement has come into being: national rules of 

procedure and remedies must comply with fundamental rights as 

guaranteed by the European Convention (European Convention for the 

Protection of Human Rights and Fundamental Freedoms).   

 We can conclude that in international law effectiveness has its 

place. In EU law the principle of effectiveness operates in the 

implementation and the execution of EU law. An effective procedural 

framework is a minimum norm. But it is also seen as a general 

principle of EU law which sometimes functions as a background 

principle and sometimes as underlining other principles. There is also 
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a strong role in the development of the principle by the ECJ in which 

the norm of effective judicial review is prominent. The consequence 

of these developments in international and EU law is that all the 

institutions on both levels are involved in the development of this 

principle of effectiveness. 

 

2.5  What are the sources? 
 

In international law and in EU law the sources of the principle of 

effectiveness are the international and EU regulations, the 

implementation at the national level and the case law on the different 

levels. At the national level the effectiveness norm has for a long time 

not been regarded as a legal norm. Many lawyers traditionally have 

thus not really been interested in the discussion about the concept of 

the principle of effectiveness. Yet, at the same time lawyers have been 

concerned with effectiveness in the context of legislation becoming 

“effective” at a certain moment.  

 The situation that lawyers are not interested in the principle of 

effectiveness has changed. There are three reasons for the need for 

lawyers, also at the national level, to open their eyes for this principle 

as a legal principle. The first reason is the internationalisation and the 

interdisciplinary approach which both have grown enormously the last 

ten years - also among lawyers. The second reason is the importance 

of an effective transposition, implementation and execution of 

international and European regulations at the national level. The third 

reason conceptual: when there is a relationship between legal norms 

and facts, focusing only on the legal norm is a too restrictive legal 

perspective. These three aspects of the effectiveness principle in 

national administrative law will be worked out here.  

 

Internationalization and interdisciplinary approach 

 

The internationalization of national law growing. Also, there is a 

growing importance of interdisciplinary approaches not only in the 

functional fields of law like economic law, financial law and 

environmental law but also in the general fields of law like 

administrative law (and public administration) and criminal law (and 
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criminology). Both developments have increased the importance of 

the principle of effectiveness in the field of law. More specifically, 

administrative law has in the last twenty years started to focus not 

only on the protection of citizens but also on the instrumental aspects 

of administrative law. 

 

Effective transposition, implementation, and execution at the national 

level 

 

At the national level, EU law has to be implemented, enforced and 

complied with. The effectiveness of EU regulations depends on the 

national legal system and the legislative and administrative measures 

adopted by Member States. Effectiveness also depends on whether the 

Member States are implementing EU law in a proper, timely and 

effective manner.  

 In national administrative law systems the focus is on the 

questions: which administrative authority is competent ?, which (non-) 

legal instruments are available?, which norms have to be fulfilled?, 

which authority is competent for enforcement (administrative, 

criminal, private)?, which norms have to be fulfilled?, and how is the 

legal protection organized. Based on these aspects the Member State 

will provide national legislation for implementation of the European 

and international instruments.  

 These national implementation laws are the basis for the execution 

by the competent authorities, using the instruments they need, 

fulfilling the norms for applying these instruments. Subsequently, we 

have the phase of enforcement when there is a violation of the norms 

of the national implementation regulations. We often distinguish here 

between the supervision and the sanctioning side.  

 At the national level, a violation of the effectiveness principle can 

occur in three different phases: 1. the phase of the implementation of 

EU law by making national regulations; 2. the phase of the execution 

of these national regulations and 3. the phase of enforcement of these 

national regulations. 
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Effectiveness: interrelation between legal norms and facts 

 

In the literature three fundaments of administrative law are often 

mentioned: rule of law, democracy and instrumental character. (Van 

Wijk, Konijnenbelt en Van Male, Hoofdstukken van bestuursrecht, p. 

46, Den Haag 2005). In this instrumental fundament more attention is 

given to the results and the quality of the administration by choosing 

different (non)legal instruments to realize public aims. The focus is on 

the guidance through law. But this guidance through law to realize 

public aims can only be done when conditions of democratic rule of 

law have been fulfilled. From that perspective there should be a 

balance between these more fundamental legal conditions and the 

legal instruments to realize the public aims. That is important in the 

process of making norms but it is equally important in the compliance 

and enforcement of these norms. Also, in the compliance and 

enforcement of administrative norms there should be a good balance 

between fundamental norms and instrumental aims. 

 The instrumental aspects, sometimes qualified as governance 

aspects, are not only relevant for the quality of the work of the 

administration but also for public interest, and hence for the interest of 

(most) citizens. Today, increasing attention is paid to the effectiveness 

aspects of the law and some notions of legal effectiveness are 

emerging. The development of the principles of good governance has 

increased the importance of the principle of effectiveness at national 

level because this principle is one of them (G.H. Addink, Principles of 

Good Governance, Lessons from Administrative Law, in: D.M. Curtin 

& R. Wessel, Good Governance and the European Union. Reflections 

on concepts, institutions and substance, Oxford - New York, 2005, 

pp.21-48). In these principles of good governance the interrelation 

between legal norms and facts becomes clear.  

 

2.6  Sub conclusions Principle of Effectiveness 
 

The start of the development of the Principle of Effectiveness was the 

definitions of effectiveness in dictionaries. In the non-legal context the 

word ‘effectiveness’ is also used. In social science it means the ways 

of using methods of empirical investigation to develop knowledge 
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about human social activity; in physics it is the framework intended to 

explain certain observed effects; in medicine it is used for a drug that 

produces certain effect; and in economics it means the highest quality 

at the least possible cost which is more efficiency. 

In legal context two aspects of effectiveness are relevant: that 

effectiveness is a principle of good governance and the understanding 

that effectiveness has procedural and substantive aspects. In 

international law the principle of effectiveness has been developed 

along the following lines: effectiveness as actual observance, 

effectiveness as a rule for treaty interpretation, and the effectiveness as 

a strong factual effect on a legal norm.  

 Effectiveness in European Union law means: the effective 

implementation of EU rules, substantively and procedurally; 

effectiveness as a principle of EU law and developed by the ECJ; and 

finally equivalence and effectiveness in the context of effective 

judicial review.  

 Effectiveness in national administrative law has to do with the 

internationalization and interdisciplinary approach of administrative 

law, effective implementation and execution at the national level and 

effectiveness in the sense of the interrelation between legal norms and 

facts 

 

 

3.   THE PRINCIPLE OF ACCOUNTABILITY 
 

3.1  Why has this principle been developed? 
 

There are different reasons why this principle has been developed and 

is still developing. The following steps of the development from 

financial accounting to public accountability have been worked out in 

the literature (M.A.P. Bovens, From financial accounting to public 

accountability’, in H. Hill (ed.) Bestandsaufnahme und Perspektiven 

des Haushalts- und Finanzmanagements, Baden Baden: Nomos 2005: 

pp. 183-193). 

 The first step is from accounting to accountability. It means a 

transformation of the traditional book-keeping function in public 

administration into a much broader form of public accountability. It 
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means for instance auditing is not just about financial auditing, but 

that the performance audition is becoming much more important. The 

most concise description of public accountability would be: ‘the 

obligation of an actor to publicly explain and justify conduct to some 

significant other’ (M.A.P. Bovens, Mark, ‘Public Accountability’, in 

E. Ferlie, L. Lynne & C. Pollitt (eds.), The Oxford Handbook of 

Public Management, Oxford: Oxford University Press, 2004).  

 The second step is from compliance to performance. The most 

important transformation has been the shift from traditional financial 

control to what the British have called ‘value for money auditing’. (C. 

Harlow, Accountability in the European Union. Oxford: Oxford 

University Press, 2002, p.19) Value for money auditing is not 

concerned so much with the legality and procedural correctness of 

public spending, but foremost with its efficiency and effectiveness. 

The numerical, quantifiable criteria of financial accounting are 

substituted for much more output-oriented, qualitative performance 

indicators. Thus, good governance is not measured only in terms of 

compliance with prescribed financial rules and procedures, but also in 

terms of actual performance. Attention has shifted from inputs and 

throughputs to outputs and, most importantly, outcomes (C. Pollitt et 

al., Performance or Compliance?: Performance audit and public 

management in five countries, Oxford: Oxford University Press, 1999, 

p. 195). The introduction of performance auditing has also led to a 

shift from ex post to ex ante auditing. The shift from compliance to 

performance auditing therefore also implies a shift from hard to soft 

standards and moves auditors beyond the secure grounds of financial 

auditing into the more marshy discipline of policy evaluation.  

 The third shift is from internal to external accountability. In 

reaction to a perceived lack of trust in government, there is an urge in 

many western democracies for more direct and explicit accountability 

relations between public agencies on the one hand and clients, citizens 

and civil society, including the media, on the other hand (H.E. 

McCandless, A Citizen’s Guide to Public Accountability: Changing 

the Relationship Between Citizens and Authorities, Victoria B.C.: 

Trafford, 2001). Agencies or individual public managers should feel 

obliged to account for their performance to the public at large or, at 

least, to civil interest groups, charities, and associations of clients. 



Principles of Effectiveness and Accountability 

SIM Special 34 97

‘Public accountability’ thus also stands for a regime of responsiveness 

and transparency of public agencies. This shift from internal to 

external accountability is often realised through public panels and 

public reporting. In the late nineties, many public agencies established 

citizen charters, focus groups, and citizen panels to foster public 

accountability. In The Netherlands for example, many agencies have 

set up smaller consumer panels, or advisory boards with delegations 

of interest groups, which they can consult about performance or policy 

changes. Public reporting is another instrument for public 

accountability that has been adopted from the private sector. Agencies 

make their annual reports, their assessment, and their benchmarks 

publicly available or they publish separate annual reports directed at a 

general audience.  

 The fourth shift is one from reporting solely about financial goals 

and issues to reporting about a broad range of public concerns. This 

shift is most visible in the private sector. Many large, listed companies 

have begun to publish separate social and environmental annual 

reports in order to accommodate their critics and to express that they 

accept corporate social responsibility. These come under different 

labels: social and environmental reporting, sustainability reporting, 

citizens reporting. This form of public accountability is still in its 

infancy. There are no generally accepted standards for good 

governance or sustainability that can be used to assess the social 

responsibility of private or public organizations. 

 In the literature also a fifth shift has been mentioned: from vertical 

to horizontal accountability. This shift has less to do with the contents 

and more with the change of the character of relations in 

organizations. Moreover this is not a shift which is typical for 

accountability. It reflects broader developments in society on the role 

of government in society. These developments also have 

consequences for accountability. In the context of the Principles of 

Good Governance, it is in essence a reason why these Principles have 

been developed the past years so strongly.  
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3.2  What is the concept of Accountability? 
 

In the literature the focus is on the concept of public accountability. 

Especially Bovens has written a lot about the concept of public 

accountability (M.A.P. Bovens, Analysing and assessing Account-

ability: A conceptual framework, European Law Journal, 13-4, pp. 

447-468). Public accountability is the hallmark of modern democratic 

governance. Democracy remains a paper tiger if those in power cannot 

be held accountable in public for their acts and omissions, for their 

decisions, their policies, and their expenditures. In addition, it can 

increase the quality of the administration as part of the development 

towards Good Governance and in doing so, it can prevent government 

errors.  

 Historically, the concept of accountability is closely related to 

accounting. In fact, it literally comes from bookkeeping. Nowadays, 

accountability has moved far beyond its bookkeeping origins and has 

become a symbol for good governance, both in the public and in the 

private sector. Here we have to realize that the legal contexts in the 

public and the private sectors are different and for that reason it is 

better to use different words for: the Principles of Corporate 

Governance in the private sector and the Principles of Good 

Governance in the public sector. Principles of Accountability will also 

be different substantively in the private and the public sectors. In the 

private sector the most important focus is maximizing the profits and 

in the public sector the most important focus is promoting the public 

interest. In the public it basically is about the authorities being held 

accountable by their citizens. 

 

Broad concept of Accountability 

 

In contemporary political and scholarly discourse ‘accountability’ 

often serves as a conceptual umbrella that covers various other distinct 

concepts, such as transparency, equity, democracy, efficiency, 

responsiveness, responsibility and integrity (R. Mulgan, 

‘“Accountability”: An Ever Expanding Concept?’ (2000) 78 Public 

Administration, 78, 2000, p. 555; R.D. Behn, Rethinking Democratic 

Accountability, Brookings Institution Press, 2001, pp. 3-6). 



Principles of Effectiveness and Accountability 

SIM Special 34 99

Particularly in American scholarly and political discourse, 

‘accountability’ is often used interchangeably with ‘good governance’ 

or virtuous behaviour. Such very broad conceptualisations of the 

concept make it very difficult to establish empirically whether an 

official or organisation is subject to accountability, because each of 

the various elements needs extensive operationalisation itself and 

because the various elements cannot be measured along the same 

scale. Some dimensions, such as transparency, are instrumental for 

accountability, but not constitutive of accountability; others, such as 

responsiveness, are more evaluative instead of analytical dimensions. 

Accountability in this very broad sense is basically an evaluative, not 

an analytical, concept. It is used to qualify positively a state of affairs 

or the performance of an actor. It comes close to ‘responsiveness’ and 

‘a sense of responsibility’ - a willingness to act in a transparent, fair, 

and equitable way. Accountability in this broad sense is an essentially 

contested and contestable concept, because there is no general 

consensus about the standards for accountable behaviour, and because 

they differ from role to role, time to time, place to place and from 

speaker to speaker (E. Fisher, ‘The European Union in the Age of 

Accountability’, 2004, 24-1, Oxford Journal of Legal Studies 495, at 

510). 

 

Narrow concept of Accountability  

 

Bovens has not defined the concept in such a broad, evaluative sense, 

but in a much more narrow, sociological sense. ‘Accountability’ is not 

just another political catchword. It also refers to concrete practices of 

being accountable. The most concise description of accountability 

would be: ‘the obligation to explain and justify conduct’. This implies 

a relationship between an actor, the accountor, and a forum, the 

accountholder or accountee (C. Pollitt, The Essential Public Manager 

(Open University Press/McGraw-Hill, 2003), p. 89). Bovens has 

therefore stayed close to its etymological and historical roots and 

defined accountability as a specific social relation (P. Day and R. 

Klein, Accountabilities: Five Public Services (Tavistock, 1987), p. 5; 

B.S. Romzek and M.J. Dubnick, ‘Accountability’, in J.M. Shafritz 

(ed.), International Encyclopaedia of Public Policy and 
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Administration, Vol. 1: A–C (Westview Press, 1998), p. 6; J.S. Lerner 

and Ph.E. Tetlock, ‘Accounting for the Effects of Accountability’, 

(1999) 125 Psychological Bulletin 255; H.E. McCandless, A Citizen’s 

Guide to Public Accountability: Changing the Relationship Between 

Citizens and Authorities (Trafford, 2001), p. 22; C. Scott, ‘Account-

ability in the Regulatory State’, (2000) 27(1) Journal of Law and 

Society 40; Pollitt, op. cit. note 16 supra, p. 89; Mulgan, op. cit. note 9 

supra, pp. 7-14). 

 Accountability is a relationship between an actor and a forum, in 

which the actor has an obligation to explain and to justify his or her 

conduct, the forum can ask questions and pass judgment, and the actor 

may face consequences. We will use this description of accountability 

as an analytical instrument and also as a part of the normative 

framework of the Principles of Good Governance. 

 

3.3  How has this concept been specified? 
 

The concept of Accountability has been specified by Bovens in 

different ways. Here the focus is on the substantive elements of this 

concept. So we will distinguish accountability here based on the 

relevant substantive aspects like financial, procedural, product etc.. In 

accountability relationships the actor is obliged to explain and provide 

justification for his conduct. There are many aspects to this conduct, 

making it possible to distinguish a number of accountability 

relationships on the basis of the aspect that is most dominant (P. Day 

and R. Klein, Accountabilities: Five Public Services (Tavistock, 

1987), p. 5; A. Sinclair, ‘The Chameleon of Accountability: Forms 

and Discourses’, 1996, 20 Accounting, Organisations and Society, p. 

219; R.D. Behn, Rethinking Democratic Accountability, Brookings 

Institution Press, 2001, pp. 6–10). This will often concur with the 

classification made according to the type of forum. In the case of legal 

accountability, the legality of the actor’s conduct will obviously be the 

dominant aspect, while professional accountability will be centred on 

the professionalism of the conduct. Political and administrative 

accountability frequently involve several aspects. An audit by the 

Chamber of Audit, for example, may be classified as financial 

accountability if the focus is on the financial propriety of the audit, as 
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legal accountability if the legality of the conduct is at issue, or as 

administrative if the central concern is the efficiency of the policy of 

the organisation. Another distinction found in the literature is that 

between accountability for the procedure or process and accountability 

for the product or content (P. Day and R. Klein, Accountabilities: Five 

Public Services, Tavistock, 1987, p. 27). 

 
3.4  Which institutions are involved? 
 

Speaking about the institutions involved we have to look at the 

institutions to whom a certain person is accountable and to the person 

itself. Based on the nature of the forum we distinguish the following 

types of accountability: Political accountability, Legal accountability, 

Administrative accountability, Professional accountability and Social 

accountability. Here we look to whom account is to be rendered. The 

second aspect is the nature of the actor and based on that we 

distinguish: Corporate accountability, Hierarchical accountability, 

Collective accountability and Individual accountability. Here the 

question is: who should render account? Who is the relevant actor to 

appear before the forum? We are following here the overview which 

was developed by Bovens (M.A.P. Bovens, Analysing and assessing 

Accountability: A conceptual framework, European Law Journal, 13-

4, pp. 447-468). 

 

Accountable to whom? 

To whom is account to be rendered? 

 

Political Accountability: Elected Representatives, Political Parties, 

Voters, Media  

Political accountability is an extremely important type of 

accountability within democracies. 

 

Legal Accountability: Courts  

In many countries, legal accountability is of increasing importance to 

public institutions as a result of the growing formalisation of social 

relations, or because of the greater trust which is placed in courts than 

in parliaments. These can be the ‘ordinary’ civil courts, as in the 
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United Kingdom, or also specialised administrative courts, as in 

France, Belgium and the Netherlands. Legal accountability will 

usually be based on specific responsibilities, formally or legally 

conferred upon authorities. Therefore, legal accountability is the most 

unambiguous type of accountability, as the legal scrutiny will be 

based on detailed legal standards, prescribed by civil, penal or 

administrative statutes, or precedent.  

 

Administrative Accountability: Auditors, Inspectors and Controllers 

Next to the courts, a wide range of quasi-legal forums, exercising 

independent and external administrative and financial supervision and 

control, has been established in the past decades - some even speak of 

an ‘audit explosion’. These new administrative forums vary from 

European, national or local ombudsmen and audit offices, to 

independent supervisory authorities, inspector generals, anti-fraud 

offices and chartered accountants.  

 

Professional Accountability: Professional Peers  

Many public managers are, apart from being general managers, 

professionals in a more technical sense. They have been trained as 

engineers, doctors, veterinarians, teachers or police officers. This may 

imply accountability relationships with professional associations and 

disciplinary tribunals. Professional bodies lay down codes with 

standards for acceptable practice that are binding for all members. 

These standards are monitored and enforced by professional 

supervisory bodies on the basis of peer review. This type of 

accountability relation will be particularly relevant for public 

managers who work in professional public organisations, such as 

hospitals, schools, psychiatric clinics, research institutes, police 

departments, fire brigades, or for some of the experts in international 

organisations.  

 

Social Accountability: Interest Groups, Charities and Other 

Stakeholders.  

In reaction to a perceived lack of trust in government, there is an urge 

in many democracies for more direct and explicit accountability 

relations between public agencies, on the one hand, and clients, 
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citizens and civil society, on the other hand. Influenced by the debate 

on corporate social responsibility and corporate governance in 

business, more attention is being paid to the role of non-governmental 

organisations, interest groups and customers or clients as relevant 

‘stakeholders’, not only in determining policy, but also in rendering 

account. Agencies or individual public managers should feel obliged 

to account for their performance to the public at large or, at least, to 

civil interest groups, charities and associations of clients. A first step 

in this direction has been the institution of public reporting and the 

establishment of public panels. The rise of the internet has given a 

new dimension to this form of accountability. Increasingly, the results 

of inspections, assessments and benchmarks are put on the internet. It 

remains an empirical question to what extent these groups and panels 

already are full accountability mechanisms, because the possibility of 

judgment and sanctioning are often lacking. Also, not all of these 

accountability relations involve clearly demarcated, coherent and 

authoritative forums that the actor reports to and could debate with. 

 

Who is the actor? 

Then the other side of the social relation: the actor. Who is the actor? 

Here we have the problem of many hands. Accountability forums 

often face similar problems, but then in reverse. They can be 

confronted with multiple potential actors. Here we will pay attention 

to different types of actors.  

 

Corporate Accountability: The Organisation as Actor  

Many public organisations are corporate bodies with an independent 

legal status. They can operate as unitary actors and can be held 

accountable accordingly. Most Western countries accept corporate 

liabilities in civil, administrative and even criminal law. Public 

organisations are usually included in these corporate liabilities, with 

the exception of criminal liability. Legal and administrative forums 

often follow this corporate accountability strategy. They can, in this 

way, circumnavigate the troublesome issues of identification and 

verification of specific individual actors. In the event of organisational 

deviance, they can turn directly to the organisation and hold it to 
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account for the collective outcome, without having to worry too much 

about which official has met what criteria for responsibility. 

 

Hierarchical Accountability: One for All 

The idea behind hierarchical strategies of accountability is the 

organization as a pyramid, as a hierarchy. Processes of calling to 

account start at the top, with the highest official. The rank and file do 

not appear before external forums but hide behind the broad shoulders 

of the minister, the commissioner or the director of the agency, who, 

at least in dealings with the outside world, assumes complete 

responsibility and takes all the blame. In the case of hierarchical 

schemes, processes of calling to account thus take place along the 

strict lines of the ‘chain of command’ and the middle managers are, in 

turn, both actor and forum. This is the official venue for accountability 

in most public organisations, and with regard to most types of 

accountability relationships, with the exception of professional 

accountability. It is particularly dominant in political accountability 

relations. 

 

Collective Accountability: All for One 

Public organisations are collectives of individual officials. Theore-

tically, a forum could therefore also apply a collective strategy of 

accountability and pick any member of the organisation and hold that 

person personally accountable for the conduct of the organisation as a 

whole, by virtue of the fact that he or she is a member of the 

organisation. In the case of organizational misconduct, every member 

of the organisation can be held accountable. The major difficulty with 

collective accountability lies with its moral appropriateness. 

Collective arrangements of personal accountability are barely 

reconcilable with legal and moral practices and intuitions current in 

modern democracies. A collective accountability strategy will only be 

appropriate and effective in specific circumstances, for example with 

small, collegiate public bodies, such as cabinets in various countries 

and, in some instances, the European Commission. 
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Individual Accountability: Each for Himself  

During the judgment phase, which can involve the imposition of 

sanctions, hierarchical and collective accountability strategies often 

run up against moral objections, as a proportional relation between 

crime and punishment is by no means always evident. Individual 

accountability, in which each individual official is held 

proportionately liable for his personal contribution to the wrongful 

conduct of the organisation, is from a moral standpoint a far more 

adequate strategy. Under this approach, each individual is judged on 

the basis of his actual contribution instead of on the basis of his formal 

position. Individual officials will thus find it impossible to hide behind 

their organization or minister, while those in charge are not required to 

shoulder all the blame. This approach is characteristic of professional 

accountability. In the case of medical errors, individual physicians are 

called to account by the disciplinary tribunal, which attempts to 

establish precisely the extent to which the physician’s individual 

performance satisfied professional standards. 

 

3.5  What are the sources? 
 

The sources for the Principle of Accountability are firstly the classical 

ones: legislation, decisions, case law and literature. The Principle of 

Accountability is also relevant in legislation, policy rules and case law 

and reports of the Ombudsman and the Court of Audit. A specific law 

must be mentioned here as an example and that is the Government’s 

Accounts Act based on which the financial audit and the efficiency 

(performance) audits have to be made by the public institutions and 

controlled by the Court of Audit. Especially in the context of the 

efficiency (performance) audits there is a broader accountability check 

than only on the financial aspects. We read in the Netherlands 

Government’s Account Act the following relevant articles in relation 

to the Principles of Accountability in the context of financial audits: 
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Part 2. Regularity audit 

 

 Section 51 

1. The Court of Audit shall scrutinise:  

a. Our Ministers’ financial management and the associated 

annual financial statements; 

b. The financial records kept for the said management and 

statements. 

2. With regard to financial management, the Court of Audit shall 

examine whether commitments, expenditures and receipts have 

been made in accordance with budgetary legislation and other 

statutory provisions and whether in general the requirements of 

order and control have been met. 

3. With regard to the annual financial statements, the Court of 

Audit shall examine  whether they represent financial management 

accurately and are drawn up in accordance with the relevant 

requirements. 

4. The Court of Audit shall set out its findings and its opinion on 

the financial  management and the associated financial statements 

in the reports referred to in section 67 (2). 

 

Section 52 

With regard to the central government accounts and trial balance 

referred to in section 66 (2), the Court of Audit shall examine 

whether these documents are in keeping with the financial 

statements referred to in section 51 (1), and have been drawn up in 

accordance with the regulations issued for that purpose. 

 

Section 53 

1. In performing its duties the Court of Audit may, without 

prejudice to its right to conduct its own audits, use of the results of 

audits conducted by others. 

2. At the Court of Audit's request, Our Ministers shall supply it 

with the audit programmes of those charged with the audit function 

and shall give the Court of Audit full information on audit results 

by handing over reports or in such other manner as the Court of 

Audit may determine. 
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Section 54 

1. In all sectors of central government, the Court of Audit may, in 

so far as it regards this as essential to the performance of its duties: 

a. examine the cash accounts for the monies and securities referred 

to in section 9 1, in so far as Our Ministers are responsible for the 

management thereof; 

b. inspect records of stocks of non-monetary assets as referred to in 

section 19 (3); 

c. inspect books, documents and other information carriers in such 

manner as it may determine. 

2. Our Ministers shall upon request supply the Court of Audit with 

any information which it regards as necessary for the performance 

of its duties. 

3. In respect of secret budget sections, the provisions of 

subsections 1 and 2 shall be implemented by, and the information 

shall be supplied to, the President of the Court of Audit in person. 

Section 46 (2) and (3) shall not apply. 

4. The President of the Court of Audit shall maintain 

confidentiality in respect of information supplied to him in 

connection with secret budget sections. He shall inform Our 

Minister concerned in person of his findings in so far as he 

considers this necessary. 

 

Section 55 

1. If, following an audit as referred to in section 51, the Court of 

Audit has any objection regarding the financial management or the 

associated statement, it shall notify Our Minister concerned of this 

objection. 

2. Within one month of receiving such notification, Our Minister 

concerned shall inform the Court of Audit of the steps that may 

meet its objection. 

3. On expiry of this period, the Court of Audit shall take its final 

decision and inform Our Minister concerned accordingly. If the 

Court of Audit maintains its objection, it shall also inform Our 

Minister of Finance accordingly. 
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Section 56 

1. If, in its final decision, the Court of Audit maintains its 

objection and the objection relates to commitments, expenditures 

or receipts not according with budgetary legislation and other 

statutory provisions, then unless steps satisfactory to the Court of 

Audit have already been taken, a Bill introducing an Indemnity Act 

shall be submitted to the Lower House within two months. 

2. If the Court of Audit finds that no such submission has occurred 

on expiry of the period referred to in subsection 1, it shall notify 

the Lower House accordingly. 

3. If, in its final decision, the Court of Audit maintains its 

objection and the objection is not such as referred to in subsection 

1, it shall record this fact in the report referred to in section 67 (2) 

and may also add a note to the central government financial 

statement. 

4. Our Minister concerned shall make his standpoint concerning 

the objection referred to in subsection 3 known to the States 

General in additional explanatory notes to the financial statement.  

 
Part 3. Efficiency audit 

 

Section 57 

1. The Court of Audit shall devote attention to the efficiency of 

the management, organisation and policies of central government. 

2. Our Ministers shall inform the Court of Audit in good time of 

efficiency audits instituted by them and of the results thereof. 

3. Sections 53 (1) and 54 above shall apply mutatis mutandis. 

 
Part 4. Other duties and powers 

 

Section 58 

The Court of Audit may institute certain audits at the request of 

either House of the States General. 
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3.6  Sub-conclusions Principle of Accountability 
 

In relation to the conclusions, we follow the line of Bovens in his 

publications. The shift from purely financial accounting to public 

accountability offers audit offices a chance to emancipate themselves 

from their somewhat dull, bookkeeping background. They can 

enhance their public legitimacy by taking up new roles: for example 

the vigilant public accountant who watches over the efficiency and 

effectiveness of public programmes. We see such developments at the 

national level but also at the EU level. 

 These new roles require new skills, however. Establishing the 

effectiveness of policies and programmes often requires a variety of 

sophisticated evaluation techniques that may also vary with the sector 

that is being evaluated. Old-fashioned financial accounting or legal 

scrutiny will not suffice. Audit offices will have to establish 

multidisciplinary teams and interdisciplinary understanding will 

become more important. 

  Some of these new roles may also create new dilemmas. Auditors 

may find it difficult to combine both the traditional accounting role 

and the new role where they have to apply the principle of 

accountability in the context of the Principles of Good Governance. 

Establishing the effectiveness and the accountability of public policies 

and programmes will also move audit offices into the realm of policy 

evaluation. Nevertheless it will be important to evaluate based on 

objective criteria like the Principles of Good Governance.  

 The shift from financial accounting to public accountability 

therefore will put audit offices more in the political spotlights. They 

will have to account for themselves, for the standards they apply – the 

Principles of Good Governance - and for the sophistication and 

independence of their judgment at the risk of decreased legitimacy. 

All will depend on the quality of their work. 
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CHAPTER 4 

 
GOOD GOVERNANCE AND HUMAN RIGHTS: 

THE RIGHT TO GOOD GOVERNANCE AND THE 

LINK WITH ECONOMIC, SOCIAL, AND 

CULTURAL RIGHT 
 

 
1.   INTRODUCTION 
 

1.1  Human Rights 
 

The underlying ideas of human rights have a long history and can 

already be found in Greek philosophy and various world religions. But 

in the eighteenth century the concept of human rights emerged as an 

explicit category and was seen as a basic precondition for an existence 

worthy of human dignity. The term “human rights” appeared in the 

French “Declaration des Droits de l’Homme et du Citoyen” in 1789, 

but also in the American Declaration of Independence of 1776 also 

referred to inalienable rights. The idea of basic rights originated from 

the need to protect the individual against the (arbitrary) use of state 

power. There are different categorizations in relation to human rights. 

On international level a distinction is usually made between civil and 

political rights on the one hand, and economical, social and cultural 

rights on the other. This book contains two specific chapters on these 

rights. Another classification is between classic rights (rights which 

restrict the powers of the state in respect of the individual) and social 

rights (rights which often require government to intervene actively). 

Finally, some people talk of generations of right. The first are civil 

and political rights, the second economic, social and cultural rights 

and the third generation rights are what are called the solidarity rights, 

like the right to peace and the right to a clean environment. Human 

rights can be found in national constitutions and in international 

treaties. For the international human rights the relationship between 

international law and national law is relevant. Here the terms monism 
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and dualism are used to describe this relationship. From the 

perspective of monism the internal and international legal systems 

form a unity. Depending on whether a state has a monist or dualist 

legal system, the influence of international human rights on the 

national system is more direct or indirect. 

  

1.2  Human Rights and Good Governance 
 

Many human rights require activities from the government. These 

activities relate to the duties to respect, protect and fulfill human 

rights. There are lot of rights, like the economic and social rights, 

which provide the conditions necessary for prosperity and well-being. 

More generally spoken many economic, social and cultural rights are 

related to activities of the government, to governance in a broader 

perspective. It does not mean that everything has to be done by the 

government itself, it means that the government has the responsibility 

and has to take care that these activities will be take place. 

 Both groups of norms for the government (human rights norms and 

good governance norms) can only be realized by each other: human 

rights needs good governance and good governance needs human 

rights. So it means that there is an interaction between these two types 

of norms and even several of these norms are the same. For example, 

the transparency and the participation principles, which are principles 

of good governance, can be found in several international human 

rights treaties.   

 

1.3  Right to Good Governance 
 

In this context, an interesting development is that several of these 

principles of good governance like the participation principle or the 

transparency principle are reflected in human rights. In there cases, the 

principles of good governance are strengthened because of the legally 

binding nature of the human rights contained in international treaties. 

This development can be observed for several good governance 

principles. In a way, it is therefore not surprising that the right to good 

governance has emerged. That right to good governance has been 

included and elaborated in 2000 by the Nice Charter on Fundamental 
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Rights of the European Union. This Charter became binding for all 

EU member states through the Treaty of Lisbon, which entered into 

force in 2009. So we can conclude here that there is a clear interaction 

between the principles of good governance and the right to good 

governance. 

 

1.4    Good Governance and Human Rights 
 

The following schedule gives a good overview of the articles in 

international human rights declarations and treaties in which issues of 

good governance have been reflected: 

 

Treaty UDHR ICCPR ICESCR ECHR ESC 

Due care   (13)  6(1, due care)  

Legal certainty   4, 8(1d,2)   

Equality 1, 2 3, 14(1) Preamble 
par. 2, 2 
(2), 3, 7bi 

14 20, 
27 

Public  
Participation 

6, 8, 14 
(1), 21 
(1,2), 
29 (1) 

6, 9 
(4,5), 
13, 16, 
25 

 5(4),  
6(3b-e),  
13, EP3 

15, 
22 

Transparency  8, 40 ff.   21, 
29 

Accountability 30 1, 5, 40 
ff. 

 19ff.  

Effectiveness 22, 
25(1) 

2, 3, 
17(2), 
22(3), 
23(4) 

 
 
 

5 (2,3), 13, 17  

General   Preamble 
par. 2, 
2(3) 

1(shall 
secure), 2 
(1,proteced 
by law) 

Part I 

 
Explanation of abbreviations used: UDHR = Universal Declaration of Human Rights, 

ICCPR = International Covenant on Civil and Political Rights, ICESCR = 

International Covenant on Economic, Social and Cultural Rights, ECHR = European 

Convention on Human Rights, ESC = European Social Charter. 
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But there also a different link: in most of the situations, the 

implementation human rights can only be realized by way of the 

Principles of Good Governance. In addition to international 

regulations on Good Governance and Human Rights, international 

human rights courts have also made important contributions to good 

governance. An example is the case-law of the European Court of 

Human Rights, which often partly relates to the way in which 

governmental institutions have made their decisions: did they balance 

all interests in a good way, was their action proportional, etc. This is 

already reflected in one of the underlying ideas of the European 

Convention of Human rights: the rule of law. The case law of the 

Court makes it clear that the rule of law regulates the relationship 

between the powers distinguished in the democratic principle of trias 

politica, or separation of powers. From the rule of law the Court 

distills requirements for states, such as consistent patterns of decision-

making, legitimacy and legal certainty, and formal protection of legal 

interests. If we look at the substantive rights, then we see that they are 

structured in such a way that the freedom of the individual always 

comes first. When the state interferes with this freedom, it always 

needs to justify its action. This has important consequences for the 

power of the government to intervene in this freedom and, from the 

point of view of administrative law and procedural administrative law, 

for the law of evidence. Another important aspect is that, in the rights 

contained in the European Convention, the Court has not only 

recognized negative obligations, but also positive ones. For instance, 

the Court has interpreted the substantive convention rights so that they 

also imply procedural protection. The most essential in this sense is 

perhaps the obligation (in principle) to involve a person whose 

convention rights are infringed in the decision-making process. 

Intrinsically, the Convention rights place the obligation upon the 

national authorities to apply in concrete cases a fair balance between 

the public interest involved and the private interest affected. 
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2.   RIGHT TO GOOD GOVERNANCE 
 

When we speak about the Right to Good Governance we have to 

distinguish between the right as such and the underlying norms which 

are part of Good Governance. As we saw in the previous chapters in 

general the following Principles of Good Governance are 

distinguished: Properness, Transparency, Participation, Effectiveness, 

and Accountability. This means that the underlying norms of the Right 

to Good Governance are also related to these five Principles (G.H. 

Addink, ‘Good Governance: a norm for the administration or a 

citizen’s right?”; E.M.H. Hirsch Ballin, Een grondrecht op behoorlijk 

bestuur, Nederlands Tijdschrift voor Bestuursrecht, 2000, no. 10, pp. 

305-308; J. Wakefield, The Right to Good Administration, Alphen aan 

den Rijn: Kluwer Law International, 2007). 

 

2.1  Why has this right been developed? 
 

The emergence of the right to good administration (as the right to 

good governance is called in the European Union) represents the 

establishment of a new fundamental right. It applies to "every person" 

coming into contact with the Union's institutions and bodies (K. 

Kanska, Towards Administrative Human Rights in the EU. Impact of 

the Charter of Fundamental Rights, European Law Journal 2004, no. 

3, pp. 296-326). The principle of good administration has been 

developed by the jurisprudence of the Court of Justice of the European 

Union and is based on the existence of a Community governed by the 

rule of law (T. Tridimas, The General Principles of EU law. Oxford: 

Oxford University Press 2006, section 7.6 The Charter of Fundamen-

tal Rights, pp. 356-369).  

 The European Ombudsman is authorized to receive complaints in 

cases of maladministration by the institutions of the European Union. 

In April 2000, the Ombudsman made a recommendation containing 

the principles to be included in a Code of good administrative 

conduct, applicable to the civil servants of institutions and bodies of 

the Union, in their relations with the public. The Commission has 

added a Code of this type in an annex to its internal regulations, in the 

context of the reform of its services and operations. The other 
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institutions and bodies of the Union have also adopted a Code of good 

administrative conduct based on the Ombudsman's recommendations, 

or are in the process of doing so (P. Nikiforos Diamandouros, The 

principle of good administration in the recommendations of the 

European Ombudsman, Sofia, 17 September 2007). 

 

2.2  What is the concept of the Right to Good Governance? 
 

The concept of the Right to Good Governance can best be explained 

by looking at the text of the Charter of Fundamental Rights of the 

European Union. In it we find the right to good administration in 

article 41 as follows:  

 

1. Every person has the right to have his or her affairs handled 

impartially, fairly and within a reasonable time by the institutions 

and bodies of the Union. 

2. This right includes:  

- the right of every person to be heard, before any individual 

measure which would affect him or her adversely is taken;  

- the right of every person to have access to his or her file, while 

respecting the legitimate interests of confidentiality and of 

professional and business secrecy;  

- the obligation of the administration to give reasons for its 

decisions. 

3. Every person has the right to have the Community make good 

any damage caused by its institutions or by its servants in the 

performance of their duties, in accordance with the general 

principles common to the laws of the Member States. 

4. Every person may write to the institutions of the Union in one of 

the languages of the Treaties and must have an answer in the same 

language. 

 

This formulation of the right to good administration represents the 

establishment of a new fundamental right. It applies to citizens, but is 

the only right, in this part of the Chapter, to be given to "every person" 

coming into contact with the Union's institutions and bodies. 
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2.3  How has this concept been specified? 
 

The principle of good administration has been developed by the 

jurisprudence of the Court of Justice of the European Union, and is 

based on the existence of a Community governed by the rule of law. 

Paragraph 1 of the right to good administration reaffirms this general 

right, the essential elements of which are elaborated in paragraph 2. 

The right to good administration arises from a concern for equal 

treatment, in accordance with the jurisprudence of the Court, and with 

the right to an effective remedy (article 47 of the Charter) as well as 

rights which go with it (the right to be heard and each person's right to 

access to his or her file). This right to an effective remedy is also 

contained in article 2 of the International Covenant on Civil and 

Political Rights, and article 13 of the European Convention on Human 

Rights. The institutions’ obligations arise from the provisions of 

general EU treaties. 

 

2.4  Where can we find aspects of the right to good governance? 
 

Here we will specify several sources at the international, regional, and 

national levels.  

 

United Nations 

 

In the International Covenant on Civil and Political Rights (ICCPR) 

we read: 

 

Article 2, paragraph 3: 

Each State Party to the present Covenant undertakes: 

a) To ensure that any person whose rights or freedoms as herein 

recognized are violated shall have an effective remedy, 

notwithstanding that the violation has been committed by persons 

acting in an official capacity; 

b) To ensure that any person claiming such a remedy shall have his 

right thereto determined by competent judicial, administrative or 

legislative authorities, or by any other competent authority 
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provided for by the legal system of the State, and to develop the 

possibilities of judicial remedy; 

c) To ensure that the competent authorities shall enforce such 

remedies when granted.  

 

Furthermore we find norms of good governance at UN-level in the 

Code of Conduct for Law Enforcement Officials, adopted by General 

Assembly on 17 December 1979 (Resolution 34/169), where we read 

in article 7: 

 

Law enforcement officials shall not commit any act of corruption. 

They shall also rigorously oppose and combat all such acts.  

 

And also in the Convention against transnational organized crime, of 

15 December 2000 and in the Convention against Corruption of 31 

October 2003 we find relevant norms. The former UN Commission on 

Human Rights (the predecessor of the current UN Human Rights 

Council) adopted resolution 2000/64 on ‘The role of good governance 

in the promotion of human rights’. In that resolution, the Commission 

identified the key attributes of good governance: transparency, 

responsibility, accountability, participation and responsiveness (to the 

needs of the people). In resolution 2005/68 the role of good 

governance in the promotion and protection of human rights has been 

further elaborated.  

 

Council of Europe 

 

Several articles of the European Convention for the Protection of 

Human Rights and Fundamental Freedoms are relevant. In this context 

a key provision is article 13: the right to an effective remedy: 

 

Everyone whose rights and freedoms as set forth in this 

Convention are violated shall have an effective remedy before a 

national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity.  
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The Committee of Ministers of the Council of Europe has made the 

following Recommendations related to Good Governance: Resolution 

(97) 7, of 1 April 1997 on local public services and the rights of their 

users, and Resolution (2000) 10, of 11 May 2000 on codes of conducts 

for public officials.  

 

General 

 

The following articles in international regulations are part of the five 

principles of good governance and therefore also part of the Right to 

Good Governance: 

 

- International Covenant on Civil and Political Rights: art. 2. 

- Code of Conduct for Law Enforcement Officials, adopted by 

General Assembly of 17 December 1979. (Resolution 34/169), art. 7. 

- European Convention for the Protection of Human Rights and 

Fundamental Freedoms: art 13. 

- Charter of Fundamental Rights of the European Union: art. 41. 

 
Finally the following articles in international declarations and treaties 

are related specifically to the Principle of Properness: 

 

-  Universal Declaration of Human Rights: art. 1; 

-  International Covenant on Civil and Political Rights: art. 2; 

-  International Covenant on Economic, Social and Political Rights: 

 art. 3; 

-  European Convention for the Protection of Human Rights: art. 14. 

 

More specifically related to the Principle of Participation the 

following articles apply:  

 

-  Universal Declaration of Human Rights: art. 8, 11. 

-  International Covenant on Civil and Political Rights: art. 14. 

-  European Convention for the Protection of Human Rights: art. 6, 

 13, 16. 
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Some relevant articles in European Union Law 

Article 1 Treaty of the European Union: (...) This Treaty marks a new 

stage in the process of creating an ever closer union among the 

peoples of Europe, in which decisions are taken as openly as possible 

and as closely as possible to the citizen. (...)  

 

Article 21 EC Treaty: (...) Every citizen of the Union may write to any 

of the institutions or bodies referred to in this article or in article 7 in 

one of the languages mentioned in article 314 and have an answer in 

the same language.  

 

Article 253 EC Treaty: Regulations, directives and decisions adopted 

jointly by the European Parliament and the Council, and such acts 

adopted by the Council or the Commission, shall state the reasons on 

which they are based and shall refer to any proposals or opinions 

which were required to be obtained pursuant to this Treaty.  

 

Article 288 EC Treaty: (...) In the case of non-contractual liability, the 

Community shall, in accordance with the general principles common 

to the laws of the Member States, make good any damage caused by 

its institutions or by its servants in the performance of their duties. 

(...).  

 

Relevant other documents of the European Union 

 

- Helsinki European Council, 10 and 11 December 1999; Presidency 

conclusions:  
 

(...) Effective institutions  

- 21. The European Council recalls its commitment in support of 

reforming the Commission's administration, especially financial and 

personnel management, in order to enhance efficiency, transparency and 

accountability and thus ensure the highest standards of public 

administration. The Commission will present a comprehensive 

programme of administrative reforms in early 2000. The European 

Council calls for rapid implementation of these administrative reforms. 

(...)  
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- White Book of 1 March 2000, concerning the reform of the 

Commission. COM (2000) 200  

 

- Recommendation of the European Ombudsman of 11 April 2000, 

following an own initiative inquiry into the existence and the public 

accessibility, in the different Community institutions and bodies, of a 

Code of Conduct on Good Administrative Behaviour of the officials in 

their relations with the public. 

 

At the EU level, several codes of Good Administrative Behaviour 

have been accepted. Some examples are: 

- Code of Good Administrative Behaviour of the European 

Ombudsman;  

- Rules of Procedure of the Commission Rules; Annex - Code of 

Good Administrative Behaviour for staff of the European 

Commission in their relations with the public. Publication: OJ L 

308 of 8 December 2000;  

- Decision 2000/529/EC of the European Environment Agency of 

20 March 2000 establishing a code of Good Administrative 

Behaviour for the Agency. Publication: OJ L 216 of 26 August 

2000 ; 

- Decision 2000/791/EC, European Foundation for the 

Improvement of Living and Working Conditions Decision of 11 

February 2000 establishing a code of Good Administrative 

Behaviour. Official Journal L 316, 15/12/2000 p. 0069-0073; 

- Code of Good Administrative Behaviour for the staff of the 

European Investment Bank in its relations with the public, Official 

Journal C 017, 19/01/2001 p. 0026-0027; 

- Decision of the Secretary-General of the Council/High 

Representative for Common Foreign and Security Policy of 25 

June 2001, on a code of Good Administrative Behaviour for the 

General Secretariat of the Council of the European Union and its 

staff in their professional relations with the public. Official Journal 

C 189, 05/07/2001 p. 0001-0004.  

 

The action of the Community institutions aimed at fostering respect 

for the law in the performance of administrative tasks concern - 
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outside the judicial function - the fight against corruption, which 

constitutes an infringement of equal treatment, and above all, the 

establishment of rules of Good Administrative Behaviour. This second 

point is directly linked to the role of the Ombudsman appointed by the 

European Parliament, who reviews complaints relating to 

maladministration by Community institutions and bodies (article 195 

EC Treaty), which can be lodged by any citizen of the Union (article 

21 EC Treaty) or by any physical or legal person residing or having its 

registered office in a Member State. The right to apply to the 

Ombudsman of the Union is written into article 43 of the EU Charter 

of Fundamental Rights.  

 

Good Administrative Behaviour. Initiatives of the European 

Ombudsman, Commission and Parliament  

 

The European Ombudsman Annual Report for 1997 defines 

"maladministration" as follows: “Maladministration occurs when a 

public body fails to act in accordance with a rule or principle which is 

binding upon it.” Based on his mandate and considering the subject of 

complaints reviewed since he took office in December 1995, the 

European Ombudsman undertook an inquiry at his own inititative in 

November 1998 as regards the existence within each Community 

institution or body of a code, available to the public, on Good 

Administrative Behaviour for officials. The initiative is also in 

keeping with article 1 Treaty of the EU, as amended by the Treaty of 

Amsterdam, which states that “this Treaty marks a new stage in the 

process of creating an ever closer union among the peoples of Europe, 

in which decisions are taken as openly as possible and as closely as 

possible to the citizen”. The Ombudsman considers that his mission of 

enhancing relations between Union citizens and Union’s institutions 

and bodies is in keeping with the principle of transparency and that it 

is therefore his responsibility to promote the consolidation of the basic 

principles of Good Administrative Behaviour by officials in relations 

with the public. Following the conclusion of this inquiry, the 

Ombudsman observed that at that time none of these entities had 

adopted this code of Good Administrative Behaviour in relations with 

the public. He consequently made draft recommendations in July and 
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September 1999 to 18 EU institutions and bodies, containing a code of 

Good Administrative Behaviour and inviting them to: 

- adopt a code of Good Administrative Behaviour based on the one 

proposed by the Ombudsman;  

- devote the code solely to relations with the public;  

- adopt it in the form of a decision published in the Official Journal.  

The results of this investigation, the proposed code and the responses 

to the draft recommendations are presented in a special report from the 

Ombudsman dated 11 April 2000. 

 On 6 September 2001 The European Parliament adopted resolution 

A5-0245/2001, based on the Ombudsman's proposal and approving a 

European Code of Good Administrative Behaviour. Comprising 27 

articles, the code contains the rules set out in article 41 of the Charter: 

non-discrimination, impartiality and objectivity, fairness, response to 

letters in the citizens' language, right to be heard and to submit 

observations, decision within a reasonable time, the obligation for 

disclosing reasons for the decision. It founds the legitimacy of the 

action of officials on lawfulness and sets out other rules and principles 

that must be respected in relations with the public: proportionality, 

absence of abuse of power, objectivity, legitimate expectations, 

consistency and advice, courtesy, acknowledgement of receipt and 

indication of the official responsible, obligation to transfer to the 

competent service of the institution, indication of possibilities of 

appeal, notification of the decision, data protection, and responses to 

requests for information. The Parliament's resolution invites the 

Ombudsman to apply this code within his own office, when 

examining complaints on maladminstration, "so as to give effect to the 

citizen's right to good administration contained in article 41 of the 

Charter". Parliament also called on the Commission to come forward 

with a legislative proposal based on article 308 EC Treaty, containing 

the Code of Good Administrative Behaviour, to guarantee the binding 

nature of the rules and principles it contains.  

 The European Commission accepted the Code of Good 

Administrative Behaviour for Staff in their relations to the Public on 

13 September 2000 as part of the reform of the Commission 

undertaken in accordance with the action plan presented in the White 

Paper of 1 March 2000 (COM (2000) 200). Reforming the 
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Commission is a large-scale project, aimed at modernizing its services 

so as to achieve the highest standard of administrative excellence, and 

to adapt human and financial resources to the expectations of the 

Member States and the European Parliament. The strategy defined for 

this reform is based on three objectives:  

- balancing tasks with resources to meet the highest possible 

standards;  

- achieving a thorough overhaul of management and human resources 

policies to be more effective as an organisation and to use the talents 

of staff more effectively;  

- improving financial management, efficiency and accountability.  

 

The quality of the service provided by Commission officials is an 

essential concern of this reform. An ethical framework is defined for 

the organisation and functioning of the Commission services: Code of 

Conduct for Commissioners, Code of Conduct governing relations 

between Commissioners and departments, whistle-blowing procedure, 

and modification of disciplinary procedures. The Commission also 

suggested the establishment with the other institutions of an inter-

institutional committee on standards in public life, to supervise the 

general code of conduct applying to all European institutions, and to 

monitor compliance with the codes of each institution.  

 In a communication addressed to the Commission on 31 October 

2000, the Commission Vice-President in charge of administrative 

reform, Neil Kinnock, presented the Charter of the Internal Audit 

Service (IAS), in accordance with the guidelines of the Reform White 

Paper (SEC (2000) 1801). Under the responsibility of the Vice-

President in charge of reforming the Commission, the IAS is an 

independent structure whose scope of intervention covers all the 

Directorates-General and services. Through its opinions, advice and 

recommendations, the IAS is meant to help the Commission:  

-  better to control risks;  

-  better to safeguard assets;  

-  better to monitor compliance with rules;  

- to produce accurate and reliable accounting and management 

information;  
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- to improve the quality of management, control and internal audit 

systems;  

- to improve the efficiency and effectiveness of operations and ensure 

value for money in use of Commission resources.  

 

The Code of Good Administrative Behaviour for Staff of the 

European Commission in their Relations with the Public, adopted on 

13 September 2000, entered into force on 1 November 2000. It is 

annexed to the Rules of Procedure of the Commission, amended to 

this end on 29 November 2000. It contains the principles and rules 

proposed by the Ombudsman, in addition to provisions specific to the 

Commission's mission: general principles of good administration 

(lawfulness, non-discrimination, proportionality, consistency), guide-

lines for Good Administrative Behaviour (objectivity and impartiality, 

information on administrative procedures), information on the rights 

of interested parties (listening to all parties with a direct interest, duty 

to state the reasons for a decision, obligation to indicate possibilities 

of appeal), dealing with enquiries (requests for documents, 

correspondence, telephone communication, electronic mail, requests 

from the media), protection of personal data and confidential 

information, complaints.  

 The code is binding on staff of the Commission and citizens have 

the right to lodge complaints concerning failures to abide by its 

principles. Complaints, by letter or on a form provided for this 

purpose, may be addressed to the Secretariat General of the European 

Commission. They are forwarded to the relevant department, which 

must respond in writing within two months. Upon receipt of the 

response, the complainant has one month to apply to the Secretary 

General to review the outcome of the complaint. Application of the 

code within the Commission is monitored and an evaluation report 

must be presented by the Directorate-General for Personnel and 

Administration.  

 The Commission has placed a number of services at the disposal of 

European citizens. These services allow citizens to determine their 

rights within the context of the single market, and to obtain advice on 

the application of Community regulations. A practical information 

service, or citizens’ guidance and advice service, is accessible within 
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the Union by free phone or by electronic messages. It enables general 

questions about how the single market works to be answered, or a 

European, national, regional, or local service that is likely to provide 

the specific information requested to be identified. Such questions will 

be answered in any official language within a maximum of three days. 

This service, extended with reference to the call centre “Europe 

Direct” set up by the Commission in 1996, is managed by the 

European Citizen Action Service. (ECAS). 

 The SOLVIT network, in existence since 1997, is intended for 

persons (enterprises, citizens, and public authorities) who face cross-

border problems or conflicts, related to poor application of 

Community law. The network comprises fifteen national coordination 

centres that receive complaints arising in their territory and may, if 

necessary, refer the matter to the competent public authority. The 

centres in the Member States concerned are given 10 weeks to resolve 

together the issues that have been referred to them. The work of this 

network should result in the Commission undertaking fewer 

administrative or jurisdictional procedures as regards Member States 

not respecting Community Law. 

 Finally there is a number of NGOs, both at the national and at the 

European levels, operating in the field. They work to ensure that the 

fundamental rights protected by the Charter are protected. A good 

example is Transparency International (TI), an international non-

governmental organisation founded in 1993 with the aim of combating 

corruption. Its members from civil society, business and government 

work through the international secretariat and 80 national sections to 

curb the supply and demand of corruption. At the international level, 

TI draws attention to the damaging effects of corruption, advocates 

policy reform, works to make the fight against corruption a priority of 

international organisations, monitors implementation of multilateral 

conventions and supports the development of new intergovernmental 

agreements to combat corruption. At national level, TI sections work 

to raise levels of accountability and transparency and to introduce 

anti-corruption strategies and monitor the performance of key 

institutions. 
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European Parliament’s resolutions 

 

The European Parliament adopts Annual Resolutions on the Situation 

of Fundamental Rights in the European Union. In some of these 

resolutions (Resolution A5-0050/2000, of 16 March 2000 Report 

Harrder (1998-1999); Resolution A5-0223/2001 of 5 July 2001 Report 

Cornillet (2000)) the European Parliament recommended that codes 

similar to the code of good conduct proposed by the European 

Ombudsman be adopted in the near future by all EU institutions and 

decentralised bodies. It also recommended that the principle of public 

service neutrality be included in the codes of good conduct adopted by 

the Member States and European institutions, together with the 

principles of fairness and impartiality which should guide any 

administration. Finally, several resolutions (Resolution A5-0451/2002, 

of 15 January 2003 Report Swiebel (2001) and Resolution A5-

0281/2003, of 4 September 2003 Report Sylla (2002)), drew attention 

to the major role played by the European Ombudsman in applying the 

principle of good administration and access to documents. 

 
Sources, case law European Court of Justice 

 

This part contains a selection of the case law of the European Court of 

Justice in relation to different aspects of the right to good 

administration. Specifically, the following rights have been 

developed: 

- Right of every person to have his or hers affairs handled 

 impartially, fairly and within a reasonable time by the institutions 

 and bodies of the Union; 

-  Rights of the defence in a preliminary enquiry; 

-  Right to a fair trial;  

-  Right to remain silent whilst subject to a Commission enquiry;  

-  Right of every person to have access to his or her file; 

-  Right to state adequate reasons for decisions;  

-  Right to compensation; 

 

For each right we will give only a summary of one case as an 

illustration. 
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Every person has the right to have his or hers affairs handled 

impartially, fairly and within a reasonable time by the institutions and 

bodies of the Union  

Solvay & Cie v Commission of the European Communities, 18 

October 1989, Case 27/88.  

The rights of the defence, as a fundamental principle, must be 

observed, not only in administrative procedures which may lead to the 

imposition of penalties, but also during preliminary inquiry 

procedures which may be decisive in providing evidence of the 

unlawful nature of conduct engaged in by undertakings and for which 

they may be liable. 

 

Rights of the defence in a preliminary enquiry (controls detailed under 

article 14 of Regulation N°17)  

Technische Universität München v Hauptzollamt München-Mitte, 21 

November 1991, Case C-269/90.  

In order to be able to fulfill its tasks, the Commission must have a 

power of appraisal which makes respect for the rights guaranteed by 

the Community legal order in administrative procedures of fundamen-

tal importance. Those guarantees include, in particular, the duty of the 

competent institution to examine carefully and impartially all the 

relevant aspects of the individual case and the right of the person 

concerned to make his views known and to have an adequately 

reasoned decision.  

 

Right to a fair trial  

Fiskano AB v Commission of the European Communities, 29 June 

1994, Case C-135/92. 

Observance of the right to be heard is, in all proceedings initiated 

against a person which are liable to culminate in a measure adversely 

affecting that person, a fundamental principle of Community law 

which must be guaranteed even in the absence of any rules governing 

the procedure in question.  

 

Right to remain silent in whilst subject to a Commission enquiry  

Kish Glass & Co. Ltd v Commission of the European Communities, 

30 March 2000, Case T-65/96.Once the Commission decides to 
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proceed with an investigation of a complaint referred to it, it must, in 

the absence of a duly substantiated statement of reasons, conduct it 

with the requisite care, seriousness and diligence so as to be able to 

assess with full knowledge of the case the factual and legal particulars 

submitted for its appraisal by the complainants. 

 

Right of every person to have access to his or her file  

F v Commission of the European Communities, 29 January 1985, 

Case 228/83.  

Right to have access to one's file in the instance of a disciplinary 

procedure the audi alteram partem principle applicable in proceedings 

such as those before the disciplinary board requires that an official 

accused of misconduct should have knowledge of all the facts on 

which the opinion of the disciplinary board has been based in 

sufficient time to submit his observations.  

 

Obligation to state adequate reasons for decisions  

Stork Amsterdam BV v Commission of the European Communities, 

17 February 2000, Case T-241/97.  

The extent of the obligation to state reasons depends on the nature of 

the measure in question and on the context in which it was adopted. 

The statement of reasons must disclose in a clear and unequivocal 

fashion the reasoning of the institution, in such a way as to give the 

persons concerned sufficient information to enable them to ascertain 

whether the decision is well founded or whether it is vitiated by a 

defect which may permit its legality to be contested, and to enable the 

Community judicature to carry out its review of the legality of the 

measure. 

 

Right to compensation  

Laboratoires pharmaceutiques Bergaderm SA and Jean-Jacques 

Goupil v Commission of the European Communities, 4 July 2000, 

Case C-352/98 P. Liability of the Member States.  

The conditions under which the Community may incur non-

contractual liability for damage caused by its institutions or by its 

servants in the performance of their duties cannot, in the absence of a 

particular justification, differ from those governing the liability of the 
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State for damage caused to individuals by a breach of Community 

law. The protection of the rights which individuals derive from 

Community law cannot vary depending on whether a national 

authority or a Community authority is responsible for the damage. 

 

National sources of the fundamental right to good administration 

 

Here follows a selection of national norms and regulations related to 

the fundamental right to good administration: 

 

 Charter of Fundamental Rights and Freedoms of the Czech 
Republic 
Article 36 

" 2) Anybody who claims that his or her rights have been violated by a 

decision of a public administration organ may turn to a court for a 

review of the legality of such decision, unless the law provides 

differently. However, review of decisions affecting the fundamental 

rights and freedoms listed in the Charter may not be excluded from the 

jurisdiction of courts. 

3) Everybody is entitled to compensation for damage caused to him or 

her by an unlawful decision of a court, another organs of the State or 

public administration, or through wrong official procedure." 

4) The conditions and detailed provisions in this respect shall be set by 

law. 

 

Constitution of the Italian Republic 
Article 113 

It shall always be permitted to bring a legal case against a decision 

taken by the public administration before an ordinary or admini-

strative court, in order to protect one's own rights under civil or 

administrative law. (...)  

 

 

Constitution of the Republic of Lithuania 
Article 25 

The human being shall have the right to have his own convictions and 

freely express them. 
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The human being must not be hindered from seeking, obtaining, and 

imparting information as well as ideas. 

Freedom to express convictions, as well as to obtain and impart 

information, may not be restricted other than by law, if it is necessary 

to protect the health, honour and dignity, private life, and morals of a 

human being, or to defend constitutional order. 

Freedom to express convictions and impart information shall be 

incompatible with criminal actions - the instigation of national, racial, 

religious, or social hatred, violence and discrimination, slander and 

disinformation. 

The citizen shall have the right to obtain any available information 

which concerns him from State institutions in the manner established 

by law. 

 

Article 33 

Citizens shall have the right to participate in the government of the 

State both directly and through their democratically elected 

representatives, as well as the right to enter into the State service of 

the Republic of Lithuania under equal conditions. 

Citizens shall be guaranteed the right to criticise the work of State 

institutions or their officials, and to appeal against their decisions. 

Persecution for criticism shall be prohibited. 

Citizens shall be guaranteed the right to petition; the procedure for its 

implementation shall be established by law.  

 

Constitution of the Republic of Hungary 
Article 57 

“(…) (5) In the Republic of Hungary everyone may seek legal 

remedy, in accordance with the provisions of the law, to judicial, 

administrative or other official decisions, which infringe on his rights 

or justified interests. A law passed by a majority of two-thirds of the 

votes of the Members of Parliament present may impose restrictions 

on the right to legal remedy in the interest of, and in proportion with, 

adjudication of legal disputes within a reasonable period of time.”  

 

Republic of Austria - Federal Constitutional Laws 
Article 18 (1)  
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The entire public administration shall be based on law. 

Article 23 (1)  

The Federation, the Laender, the districts, the municipalities and the 

other bodies and institutions established under public law are liable for 

the injury which persons acting on their behalf in execution of the 

laws have by illegal behaviour culpably inflicted on whomsoever.  

 

Constitution of the Republic of Poland 
Article 51 

" 1. No one may be obliged, except on the basis of statute, to disclose 

information concerning his person. 

2. Public authorities shall not acquire, collect nor make accessible 

information on citizens other than that which is necessary in a 

democratic state ruled by law. 

3. Everyone shall have a right of access to official documents and data 

collections concerning himself. Limitations upon such rights may be 

established by statute. 

4. Everyone shall have the right to demand the correction or deletion 

of untrue or incomplete information, or information acquired by 

means contrary to statute. 

5. Principles and procedures for collection of and access to 

information shall be specified by statute. 

 

Article 61 

1. A citizen shall have the right to obtain information on the activities 

of organs of public authority as well as persons discharging public 

functions. Such right shall also include receipt of information on the 

activities of self-governing economic or professional organs and other 

persons or organizational units relating to the field in which they 

perform the duties of public authorities and manage communal assets 

or property of the State Treasury. 

2. The right to obtain information shall ensure access to documents 

and entry to sittings of collective organs of public authority formed by 

universal elections, with the opportunity to make sound and visual 

recordings. 

3. Limitations upon the rights referred to in paras. 1 and 2 above may 

be imposed by statute solely to protect freedoms and rights of other 
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persons and economic subjects, public order, security or important 

economic interests of the State. 

4. The procedure for the provision of information, referred to in paras. 

1 and 2 above shall be specified by statute, and regarding the Sejm 

and the Senate by their rules of procedure. 

 

Article 63 

Everyone shall have the right to submit petitions, proposals and 

complaints in the public interest, in his own interest or in the interests 

of another person - with his consent - to organs of public authority, as 

well as to organizations and social institutions in connection with the 

performance of their prescribed duties within the field of public 

administration. The procedures for considering petitions, proposals 

and complaints shall be specified by statute. 

 

Article 77 

1. Everyone shall have the right to compensation for any harm done to 

him by any action of an organ of public authority contrary to law. 

2. Statutes shall not bar the recourse by any person to the courts in 

pursuit of claims alleging infringement of freedoms or rights.  

 

Constitution of the Portuguese Republic 
Article 22 

The State and other public bodies shall be jointly and severally liable 

under the civil law, with the members of their organs, their officials 

and their personnel, for acts or omissions in the performance of their 

functions, or caused by the performance of their functions, which 

result in contravention of rights, freedoms or guarantees or in damage 

to another person. 

 

Article 266 

1. The Public Service shall work to promote the public interest, while 

observing the rights and interests of citizens that are protected by law. 

2. The organs and officials of the Public Service are subject to this 

Constitution and the law, and shall perform their functions with full 

respect for the principles of equality, proportionality, fairness, 

impartiality and good faith. 
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Article 268 

1. Citizens are entitled to be informed by the Public Service, when 

they so require, about the progress of proceedings in which they are 

directly interested and to know the final decisions that are taken with 

respect to them. 

2. Citizens shall also enjoy the right to have access to administrative 

records and files, subject to the legal provisions with respect to 

internal and external security, investigation of crime and personal 

privacy. 

3. Administrative action shall be notified to interested parties in the 

manner prescribed by law; it shall be based on stated and accessible 

substantial grounds when it affects legally protected rights or interests. 

4. Interested parties are guaranteed effective protection of the courts 

for their legally protected rights or interests, including recognition of 

these rights or interests, challenging any administrative action, 

regardless of its form, that affects these, enforcing administrative acts 

that are legally due and adopting appropriate protective measures. 

5. Citizens are also entitled to object against administrative regulations 

that have external validity and that are damaging to their legally 

protected rights or interests. 

6. For the purposes of paragraphs 1 and 2, the law shall fix the 

maximum period within which the Public Service must respond. 

 

Article 271 

7. Officials and other personnel of the State and other public bodies 

shall be responsible in civil, criminal or disciplinary proceedings for 

their acts or omission when performing their functions for actions that 

result in infringements of the rights or interests of citizens that are 

legally protected; no action or proceedings in respect of these matters 

shall be dependent, at any stage, on the prior approval of a superior 

authority.  

 
2.6  Sub conclusions Right to Good Governance 
 

The right to Good Governance (or Good Administration) has not been 

developed in isolation. Several Principles of Good Governance were 

already developed in regulations and in codes and can be seen as the 
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building blocks for the development of the Right to Good 

Governance. But there was more, because the controlling institutions 

(such as the European Ombudsman) have also developed these 

Principles of Good Governance in different ways in their assessments 

of the activities of the administration. In parallel specific rights such 

as a Right to Transparency or a Right to Participation are also 

developing. 
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CHAPTER 5 

 

NATIONAL HUMAN RIGHTS INSTITUTIONS 
 

 

The establishment of National Human Rights Institutions is a 

relatively new phenomenon in the development of the protection and 

promotion of human rights. The first such institutions were created in 

the eighties of the twentieth century as a response to the ever growing 

complexities of the international system of protection of human rights. 

The then existing United Nations Commission of Human Rights (now 

the Human Rights Council) adopted a number of special mechanisms 

in that period and also the number of human rights treaty bodies 

supervising the implementation of human rights treaties was 

increasing. Various governments felt that it was important to create at 

the national level independent national human rights institutions that 

could advise the government (and parliament) on new developments 

and issues in the field of international human rights law and that could 

provide at the national for low threshold procedures to deal with 

individual complaints about violations of human rights and 

fundamental freedoms. 

 The potentially important role of such national human rights 

institutions was first recognized by the Second World Conference on 

Human Rights (in Vienna in Austria, 1993) which in its Final 

Declaration and Program of Action in particular emphasized the 

advisory capacity of such institutions, their role in remedying human 

rights violations and their crucial role in the dissemination of human 

rights information and education in human rights. One year later the 

United Nations General Assembly followed suit by adopting the so 

called Paris Principles through Resolution 48/134 (1994). The Paris 

Principles are annexed to this resolution and stipulate a number of 

important conditions which have to be fulfilled before a national body 

or authority can be recognized as a true National Institution of Human 

Rights. 
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 The Paris Principles provide, amongst others, that a national 

institution shall be given as broad a mandate as possible in the field of 

the promotion and protection of human rights. Such a mandate could 

include an advisory capacity vis-à-vis government, parliament, and 

other competent bodies; an investigating role on human rights 

violations; the preparation of reports on the human rights situation in 

the country; activities in the field of human rights education and 

learning; activities aimed at disseminating information on human 

rights and at combating all forms of discrimination. Most important is, 

however, that the Principles emphasize that a national human rights 

institution should be truly independent from the government; such 

independence should be guaranteed by the State through the manner in 

which the Board members of such a national institution are elected 

and through appropriate funding which does not entail control 

conditions which might jeopardize its financial and administrative 

independence. An International Coordinating Committee of National 

Human Rights Institutions (ICC) has been created to monitor the strict 

implementation of the Paris Principles by the Member States of the 

United Nations. Only those national institutions of human rights that 

fulfil the Paris Principles conditions are officially recognized. The 

ICC secretariat is located in the Office of the United Nations High 

Commissioner of Human Rights in Geneva.  

 Over the past two decades a large number of National Human 

Rights Institutions have been established in a wide variety of countries 

in all parts of the world. They have often different names but they all 

have in common that they can operate independently from their 

governments and that they complement the activities of civil society 

organizations, including human rights organizations. Such institutions 

can be seen as the direct link between the international system of 

promotion and protection of human rights and the domestic system. 

Since the international system is not an objective in itself but is aimed 

at strengthening the protection of human rights at the domestic level it 

is clear that national human rights institutions may play a crucial role. 

They do provide valuable and comprehensive information on the 

domestic situation of human rights to the United Nations in the 

framework of the recently initiated Universal Periodic Review (UPR) 

procedure before the Human Rights Council as well as in the context 
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of the various human rights treaties reporting procedures; both the 

Human Rights Council and the human rights treaty bodies have 

created a specific place for national human rights institutions. 

Likewise they can play an important role in supervising the 

implementation of the recommendations that are adopted by the 

Human Rights Council in the UPR procedure and by the human rights 

treaty bodies. They can play an essential role in assisting individuals 

seeking justice at the international level to find their way in the 

intricate and complex United Nations system and they can likewise 

play an important role in educating the general public, but also the 

judiciary and all other law enforcement official about the relevance of 

international human rights standards in the interpretation and 

application of domestic law. 

 In a recent resolution of the General Assembly (64/161, 2010) all 

Member States of the United Nations that have not yet done so were 

encouraged to establish a national human rights institution on the basis 

of the Paris Principles with the aim of strengthening not only the 

protection of human rights at the domestic level but also the rule of 

law and the principles of good governance. There is no doubt that 

effective, independent and pluralistic national institutions on human 

rights are crucial in relation to the realization of all human rights in all 

parts of the world.  

 

This is the full text of the Paris Principles: 
 
Principles relating to the Status of National Institutions (The Paris 
Principles) 
 
Adopted by General Assembly resolution 48/134 of 20 December 1993 
 
Competence and responsibilities  
 
1. A national institution shall be vested with competence to promote and 
protect human rights.  
 
2. A national institution shall be given as broad a mandate as possible, which 
shall be clearly set forth in a constitutional or legislative text, specifying its 
composition and its sphere of competence.  
 
3. A national institution shall, inter alia, have the following responsibilities:  
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(a) To submit to the Government, Parliament and any other competent 
body, on an advisory basis either at the request of the authorities concerned 
or through the exercise of its power to hear a matter without higher referral, 
opinions, recommendations, proposals and reports on any matters 
concerning the promotion and protection of human rights; the national 
institution may decide to publicize them; these opinions, recommendations, 
proposals and reports, as well as any prerogative of the national institution, 
shall relate to the following areas:   

 
(i) Any legislative or administrative provisions, as well as provisions relating 
to judicial organizations, intended to preserve and extend the protection of 
human rights; in that connection, the national institution shall examine the 
legislation and administrative provisions in force, as well as bills and 
proposals, and shall make such recommendations as it deems appropriate in 
order to ensure that these provisions conform to the fundamental principles 
of human rights; it shall, if necessary, recommend the adoption of new 
legislation, the amendment of legislation in force and the adoption or 
amendment of administrative measures;  
 
(ii) Any situation of violation of human rights which it decides to take up;  
 
(iii) The preparation of reports on the national situation with regard to 
human rights in general, and on more specific matters;  
 
(iv) Drawing the attention of the Government to situations in any part of the 
country where human rights are violated and making proposals to it for 
initiatives to put an end to such situations and, where necessary, expressing 
an opinion on the positions and reactions of the Government;  
 
(b) To promote and ensure the harmonization of national legislation, 
regulations and practices with the international human rights instruments to 
which the State is a party, and their effective implementation;   
 
(c) To encourage ratification of the above-mentioned instruments or 
accession to those instruments, and to ensure their implementation;   
 
(d) To contribute to the reports which States are required to submit to 
United Nations bodies and committees, and to regional institutions, pursuant 
to their treaty obligations and, where necessary, to express an opinion on 
the subject, with due respect for their independence;  
 
(e) To cooperate with the United Nations and any other organization in the 
United Nations system, the regional institutions and the national institutions 
of other countries that are competent in the areas of the protection and 
promotion of human rights;  
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(f) To assist in the formulation of programmes for the teaching of, and 
research into, human rights and to take part in their execution in schools, 
universities and professional circles;  
 
(g) To publicize human rights and efforts to combat all forms of 
discrimination, in particular racial discrimination, by increasing public 
awareness, especially through information and education and by making use 
of all press organs.  

 
Composition and guarantees of independence and pluralism  
 
1. The composition of the national institution and the appointment of its 
members, whether by means of an election or otherwise, shall be 
established in accordance with a procedure which affords all necessary 
guarantees to ensure the pluralist representation of the social forces (of 
civilian society) involved in the protection and promotion of human rights, 
particularly by powers which will enable effective cooperation to be 
established with, or through the presence of, representatives of:  
 
(a) Non-governmental organizations responsible for human rights and efforts 
to combat racial discrimination, trade unions, concerned social and 
professional organizations, for example, associations of lawyers, doctors, 
journalists and eminent scientists;  
 
(b) Trends in philosophical or religious thought;  
 
(c) Universities and qualified experts;  
 
(d) Parliament;  
 
(e) Government departments (if these are included, their representatives 
should participate in the deliberations only in an advisory capacity).  
 
2. The national institution shall have an infrastructure which is suited to the 
smooth conduct of its activities, in particular adequate funding. The purpose 
of this funding should be to enable it to have its own staff and premises, in 
order to be independent of the Government and not be subject to financial 
control which might affect its independence.  
 
3. In order to ensure a stable mandate for the members of the national 
institution, without which there can be no real independence, their 
appointment shall be effected by an official act which shall establish the 
specific duration of the mandate. This mandate may be renewable, provided 
that the pluralism of the institution's membership is ensured.   
 
Methods of operation  
 
Within the framework of its operation, the national institution shall:  
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(a) Freely consider any questions falling within its competence, whether they 
are submitted by the Government or taken up by it without referral to a 
higher authority, on the proposal of its members or of any petitioner,  
(b) Hear any person and obtain any information and any documents 
necessary for assessing situations falling within its competence;  
 
(c) Address public opinion directly or through any press organ, particularly in 
order to publicize its opinions and recommendations;  

 
(d) Meet on a regular basis and whenever necessary in the presence of all its 
members after they have been duly concerned;  
 
(e) Establish working groups from among its members as necessary, and set 
up local or regional sections to assist it in discharging its functions;  
 
(f) Maintain consultation with the other bodies, whether jurisdictional or 
otherwise, responsible for the promotion and protection of human rights (in 
particular, ombudsmen, mediators and similar institutions);  
 
(g) In view of the fundamental role played by the non-governmental 
organizations in expanding the work of the national institutions, develop 
relations with the non-governmental organizations devoted to promoting and 
protecting human rights, to economic and social development, to combating 
racism, to protecting particularly vulnerable groups (especially children, 
migrant workers, refugees, physically and mentally disabled persons) or to 
specialized areas.  
 
Additional principles concerning the status of commissions with quasi-
jurisdictional competence  
 
A national institution may be authorized to hear and consider complaints and 
petitions concerning individual situations. Cases may be brought before it by 
individuals, their representatives, third parties, non-governmental 
organizations, associations of trade unions or any other representative 
organizations. In such circumstances, and without prejudice to the principles 
stated above concerning the other powers of the commissions, the functions 
entrusted to them may be based on the following principles:  
 
(a) Seeking an amicable settlement through conciliation or, within the limits 
prescribed by the law, through binding decisions or, where necessary, on the 
basis of confidentiality;  
 
(b) Informing the party who filed the petition of his rights, in particular the 
remedies available to him, and promoting his access to them;  
 
(c) Hearing any complaints or petitions or transmitting them to any other 
competent authority within the limits prescribed by the law;  
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(d) Making recommendations to the competent authorities, especially by 
proposing amendments or reforms of the laws, regulations and 
administrative practices, especially if they have created the difficulties 
encountered by the persons filing the petitions in order to assert their rights. 
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CHAPTER 6 

 

CIVIL AND POLITICAL RIGHTS 
 

 

1.  INTRODUCTION 
 
This chapter provides an overview of the place that civil and political 

rights occupy within international human rights law. It focuses 

primarily upon the International Covenant on Civil and Political 

Rights (ICCPR) that was adopted in 1966 by the General Assembly of 

the United Nations and which entered into force in 1976. Although 

there are various other international instruments that include civil and 

political rights within their texts – an example is the European 

Convention on Human Rights – the ICCPR is the most prominent 

instrument with what may be termed a “global reach”. The ICCPR has 

thus far been ratified by more than 160 state parties in total. It often 

also informs the content and workings of national human rights 

instruments, for instance where national judges use it as an 

interpretive aid within domestic disputes.  

 The chapter begins with a discussion of the nature and purpose of 

civil and political rights. It next notes some of the main provisions of 

the ICCPR and how they are implemented in practice. The chapter 

concludes by producing the text of the ICCPR.  

 

 
2.   WHAT ARE CIVIL AND POLITICAL RIGHTS? 
 

The first point to note about civil and political rights is that they are 

generally concerned with protecting the individual in the face of state 

action and ensuring that individuals can engage in the political life of 

the community within which they live. At source, such “first 

generation” rights are intimately related to principles of democracy 

and citizenship, and they can impose positive and negative obligations 

upon states. For instance, a state may be required not only to provide a 

court system within which individuals may contest proceedings (a 
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positive obligation) but also to refrain from imposing disproportionate 

restrictions on freedom of expression (a negative obligation). The state 

may also be required to refrain from undue interference with rights to 

privacy and conscience (among others), as these are central to the 

individual’s capacity to define their own person and belief system.  

 A second point concerns the relationship between civil and 

political rights, on the one hand, and social and economic rights on the 

other. As has been noted in the chapter on social and economic rights 

(chapter 7), the different categories of rights (first generation, second 

generation, etc) often complement one another and it can be difficult, 

and undesirable to draw “bright line” distinctions between them. 

Taking again the idea that civil and political rights are intended to 

facilitate political participation in the life of the community, it is 

therefore often said that participation can be assured only where there 

are meaningful guarantees in respect of health, education, and 

employment. In other words, it is argued that the panoply of rights 

should be read as mutually reinforcing as they will otherwise be of 

limited use or even become redundant. In that instance, it follows that 

the vital link between rights and citizenship would be imperiled. 

 

 

3.  WHAT IS IN THE ICCPR? 
 

The ICCPR has its genesis in the Universal Declaration on Human 

Rights of 1948 and, in many ways, builds upon some of the rights 

contained in that document. In broad terms, it comprises a Preamble 

and 53 Articles that divide into 6 Parts and, in contrast to the imagery 

of “progressive realization” of rights that it found in the International 

Covenant on Economic, Social, and Cultural Rights (ICESCR), the 

ICCPR is unequivocal in its approach to the obligations of the parties. 

As Article 2 ICCPR reads: 

 
“1. Each State Party to the present Covenant undertakes to respect and to 

ensure to all individuals within its territory and subject to its jurisdiction 

the rights recognized in the present Covenant, without distinction of any 

kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.  
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2. Where not already provided for by existing legislative or other 

measures, each State Party to the present Covenant undertakes to take the 

necessary steps, in accordance with its constitutional processes and with 

the provisions of the present Covenant, to adopt such laws or other 

measures as may be necessary to give effect to the rights recognized in 

the present Covenant.”  

 

The corresponding rights that the states are obliged to protect are 

manifold and derive from the “inherent dignity of the human person”. 

The right to life, for instance, is protected by Article 6 and, logically, 

this right runs prior to all others. For instance, the prohibition of 

torture that is contained in Article 7 would be rendered nugatory 

without an anterior guarantee of right to life, as too would the Article 

8 prohibition of slavery. Taken together, these rights thus seek to 

prevent the most horrendous of human rights abuses and they are for 

that reason sometimes described as “absolute” and “inviolable”. That 

said, the death penalty is still used by various counties that are parties 

to the ICCPR and it remains to be seen whether the Second Optional 

Protocol to this treaty will achieve its goal of abolishing that sanction.  

 Rights concerning political participation also feature prominently 

in the text. For instance, the right to privacy is protected by Article 17; 

freedom of thought, conscience and religion is protected by Article 

18; and freedom of expression is protected by Article 19. As indicated 

above, such rights are key to the individual’s ability to define his or 

her personal and political preferences, and they are therefore of 

particular importance to democratic systems of governance. The 

ICCPR does, however, also recognize that such rights can carry 

“duties and responsibilities” and it is therefore possible for the state to 

place limitations upon such rights for reasons of the common good or 

for the reason of protecting other individuals. Consistent with 

principles of human rights law and good governance, any such 

limitations should be based on the law, be transparent, and be 

proportionate.  
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4.  How is the ICCPR implemented? 
 

Implementation of the ICCPR occurs at two, related levels. First, 

where a state has ratified the ICCPR it becomes bound, as a matter of 

international law, to make its provisions practically relevant. In this 

context, the starting point again is Article 2 ICCPR, which provides:  

 
“3. Each State Party to the present Covenant undertakes:  

 

(a) To ensure that any person whose rights or freedoms as herein 

recognized are violated shall have an effective remedy, notwithstanding 

that the violation has been committed by persons acting in an official 

capacity;  

 

(b) To ensure that any person claiming such a remedy shall have his right 

thereto determined by competent judicial, administrative or legislative 

authorities, or by any other competent authority provided for by the legal 

system of the State, and to develop the possibilities of judicial remedy;  

 

(c) To ensure that the competent authorities shall enforce such remedies” 

 

It would appear from these words not only that the rights in the 

ICCPR are to be justiciable within national systems but also that 

remedies for violations of rights should be effective. In the absence of 

such remedies, rights become merely illusory.  

 The second level at which implementation occurs is that of the 

Human Rights Committee, seated in Geneva. This body was 

established on the basis of Article 29 ICCPR and it oversees the 

observance of the ICCPR by the contracting states. The most common 

part of its work is the scrutiny of state reports submitted pursuant to 

Article 40 ICCPR, although the Committee is also competent to hear 

Article 41 inter-state complaints and individual complaints. The 

individual complaints mechanism is, however, subject to state 

ratification of the First Optional Protocol and, where that has not 

occurred, it is of no value.  

 It should finally be noted that the Committee has no formal 

decision-making function in the sense of being able to bind states to 

particular courses of action. The Committee does, however, submit 
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annual reports to the UN General Assembly and these may include, as 

appendices, independent reports on alleged violations of the ICCPR. 

Should those be condemnatory they will of course carry a significant 

moral and political weight.  

 

This is the full text of the Covenant: 

 
International Covenant on Civil and Political Rights 

Adopted and opened for signature, ratification and accession by General 
Assembly resolution 2200A (XXI) 

of 16 December 1966 
entry into force 23 March 1976, in accordance with Article 49 

 
Preamble 
 
The States Parties to the present Covenant,  
 
Considering that, in accordance with the principles proclaimed in the Charter 
of the United Nations, recognition of the inherent dignity and of the equal 
and inalienable rights of all members of the human family is the foundation 
of freedom, justice and peace in the world,  
 

Recognizing that these rights derive from the inherent dignity of the human 
person,  
Recognizing that, in accordance with the Universal Declaration of Human 
Rights, the ideal of free human beings enjoying civil and political freedom 
and freedom from fear and want can only be achieved if conditions are 
created whereby everyone may enjoy his civil and political rights, as well as 
his economic, social and cultural rights,  
 
Considering the obligation of States under the Charter of the United Nations 
to promote universal respect for, and observance of, human rights and 
freedoms,  
 
Realizing that the individual, having duties to other individuals and to the 
community to which he belongs, is under a responsibility to strive for the 
promotion and observance of the rights recognized in the present Covenant,  
 
Agree upon the following articles:  
 
PART I  
 
Article 1 
1. All peoples have the right of self-determination. By virtue of that right 
they freely determine their political status and freely pursue their economic, 
social and cultural development.  
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2. All peoples may, for their own ends, freely dispose of their natural wealth 
and resources without prejudice to any obligations arising out of 
international economic co-operation, based upon the principle of mutual 
benefit, and international law. In no case may a people be deprived of its 
own means of subsistence.  
3. The States Parties to the present Covenant, including those having 
responsibility for the administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of the right of self-determination, 

and shall respect that right, in conformity with the provisions of the Charter 
of the United Nations.  
 
PART II  
 
Article 2 
1. Each State Party to the present Covenant undertakes to respect and to 
ensure to all individuals within its territory and subject to its jurisdiction the 
rights recognized in the present Covenant, without distinction of any kind, 
such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status.  
2. Where not already provided for by existing legislative or other measures, 
each State Party to the present Covenant undertakes to take the necessary 
steps, in accordance with its constitutional processes and with the provisions 
of the present Covenant, to adopt such laws or other measures as may be 
necessary to give effect to the rights recognized in the present Covenant.  
3. Each State Party to the present Covenant undertakes:  
(a) To ensure that any person whose rights or freedoms as herein 
recognized are violated shall have an effective remedy, notwithstanding 
that the violation has been committed by persons acting in an official 
capacity;  
(b) To ensure that any person claiming such a remedy shall have his right 
thereto determined by competent judicial, administrative or legislative 
authorities, or by any other competent authority provided for by the legal 
system of the State, and to develop the possibilities of judicial remedy;  
(c) To ensure that the competent authorities shall enforce such remedies 
when granted.  

 
Article 3 
The States Parties to the present Covenant undertake to ensure the equal 
right of men and women to the enjoyment of all civil and political rights set 
forth in the present Covenant. 
 
Article 4  
1. In time of public emergency which threatens the life of the nation and the 
existence of which is officially proclaimed, the States Parties to the present 
Covenant may take measures derogating from their obligations under the 
present Covenant to the extent strictly required by the exigencies of the 
situation, provided that such measures are not inconsistent with their other 
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obligations under international law and do not involve discrimination solely 
on the ground of race, colour, sex, language, religion or social origin.  
2. No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 
18 may be made under this provision.  
3. Any State Party to the present Covenant availing itself of the right of 
derogation shall immediately inform the other States Parties to the present 
Covenant, through the intermediary of the Secretary-General of the United 
Nations, of the provisions from which it has derogated and of the reasons by 

which it was actuated. A further communication shall be made, through the 
same intermediary, on the date on which it terminates such derogation.  
 
Article 5  
1. Nothing in the present Covenant may be interpreted as implying for any 
State, group or person any right to engage in any activity or perform any act 
aimed at the destruction of any of the rights and freedoms recognized herein 
or at their limitation to a greater extent than is provided for in the present 
Covenant.  
2. There shall be no restriction upon or derogation from any of the 
fundamental human rights recognized or existing in any State Party to the 
present Covenant pursuant to law, conventions, regulations or custom on 
the pretext that the present Covenant does not recognize such rights or that 
it recognizes them to a lesser extent.  
 
PART III  
 
Article 6 
1. Every human being has the inherent right to life. This right shall be 
protected by law. No one shall be arbitrarily deprived of his life.  
2. In countries which have not abolished the death penalty, sentence of 
death may be imposed only for the most serious crimes in accordance with 
the law in force at the time of the commission of the crime and not contrary 
to the provisions of the present Covenant and to the Convention on the 
Prevention and Punishment of the Crime of Genocide. This penalty can only 
be carried out pursuant to a final judgement rendered by a competent court.  
3. When deprivation of life constitutes the crime of genocide, it is 
understood that nothing in this article shall authorize any State Party to the 
present Covenant to derogate in any way from any obligation assumed 
under the provisions of the Convention on the Prevention and Punishment of 
the Crime of Genocide.  
4. Anyone sentenced to death shall have the right to seek pardon or 
commutation of the sentence. Amnesty, pardon or commutation of the 
sentence of death may be granted in all cases.  
5. Sentence of death shall not be imposed for crimes committed by persons 
below eighteen years of age and shall not be carried out on pregnant 
women.  
6. Nothing in this article shall be invoked to delay or to prevent the abolition 
of capital punishment by any State Party to the present Covenant.  
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Article 7  
No one shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be subjected without 
his free consent to medical or scientific experimentation.  
 
Article 8  
1. No one shall be held in slavery; slavery and the slave-trade in all their 
forms shall be prohibited.  

2. No one shall be held in servitude.  
3. (a) No one shall be required to perform forced or compulsory labour;  
 (b) Paragraph 3 (a) shall not be held to preclude, in countries where 
 imprisonment with hard labour may be imposed as a punishment for a 
 crime, the performance of hard labour in pursuance of a sentence to such 
 punishment by a competent court;  
 (c) For the purpose of this paragraph the term "forced or compulsory 
 labour" shall not include:  

(i) Any work or service, not referred to in subparagraph (b), normally 
required of a person who is under detention in consequence of a lawful 
order of a court, or of a person during conditional release from such 
detention;  
(ii) Any service of a military character and, in countries where 
conscientious objection is recognized, any national service required by 
law of conscientious objectors;  
(iii) Any service exacted in cases of emergency or calamity threatening 
the life or well-being of the community;  
(iv) Any work or service which forms part of normal civil obligations.  

 
Article 9 
1. Everyone has the right to liberty and security of person. No one shall be 
subjected to arbitrary arrest or detention. No one shall be deprived of his 
liberty except on such grounds and in accordance with such procedure as are 
established by law.  
2. Anyone who is arrested shall be informed, at the time of arrest, of the 
reasons for his arrest and shall be promptly informed of any charges against 
him.  
3. Anyone arrested or detained on a criminal charge shall be brought 
promptly before a judge or other officer authorized by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or to 
release. It shall not be the general rule that persons awaiting trial shall be 
detained in custody, but release may be subject to guarantees to appear for 
trial, at any other stage of the judicial proceedings, and, should occasion 
arise, for execution of the judgement.  
4. Anyone who is deprived of his liberty by arrest or detention shall be 
entitled to take proceedings before a court, in order that that court may 
decide without delay on the lawfulness of his detention and order his release 
if the detention is not lawful.  
5. Anyone who has been the victim of unlawful arrest or detention shall have 
an enforceable right to compensation.  
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Article 10 
1. All persons deprived of their liberty shall be treated with humanity and 
with respect for the inherent dignity of the human person.  
2. a) Accused persons shall, save in exceptional circumstances, be 
 segregated from convicted persons and shall be subject to separate 
 treatment appropriate to their status as unconvicted persons;  
 (b) Accused juvenile persons shall be separated from adults and brought 
 as speedily as possible for adjudication.  

3. The penitentiary system shall comprise treatment of prisoners the 
essential aim of which shall be their reformation and social rehabilitation. 
Juvenile offenders shall be segregated from adults and be accorded 
treatment appropriate to their age and legal status.  
 
Article 11  
No one shall be imprisoned merely on the ground of inability to fulfil a 
contractual obligation.  
 
Article 12 
1. Everyone lawfully within the territory of a State shall, within that territory, 
have the right to liberty of movement and freedom to choose his residence.  
2. Everyone shall be free to leave any country, including his own.  
3. The above-mentioned rights shall not be subject to any restrictions except 
those which are provided by law, are necessary to protect national security, 
public order (ordre public), public health or morals or the rights and 
freedoms of others, and are consistent with the other rights recognized in 
the present Covenant.  
4. No one shall be arbitrarily deprived of the right to enter his own country.  
 
Article 13  
An alien lawfully in the territory of a State Party to the present Covenant 
may be expelled there from only in pursuance of a decision reached in 
accordance with law and shall, except where compelling reasons of national 
security otherwise require, be allowed to submit the reasons against his 
expulsion and to have his case reviewed by, and be represented for the 
purpose before, the competent authority or a person or persons especially 
designated by the competent authority.  
 
Article 14 
1. All persons shall be equal before the courts and tribunals. In the 
determination of any criminal charge against him, or of his rights and 
obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by 
law. The press and the public may be excluded from all or part of a trial for 
reasons of morals, public order (ordre public) or national security in a 
democratic society, or when the interest of the private lives of the parties so 
requires, or to the extent strictly necessary in the opinion of the court in 
special circumstances where publicity would prejudice the interests of 
justice; but any judgement rendered in a criminal case or in a suit at law 
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shall be made public except where the interest of juvenile persons otherwise 
requires or the proceedings concern matrimonial disputes or the 
guardianship of children.  
2. Everyone charged with a criminal offence shall have the right to be 
presumed innocent until proved guilty according to law.  
3. In the determination of any criminal charge against him, everyone shall 
be entitled to the following minimum guarantees, in full equality:  

(a) To be informed promptly and in detail in a language which he 

understands of the nature and cause of the charge against him;  
(b) To have adequate time and facilities for the preparation of his 
defence and to communicate with counsel of his own choosing;  
(c) To be tried without undue delay;  
(d) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does 
not have legal assistance, of this right; and to have legal assistance 
assigned to him, in any case where the interests of justice so require, 
and without payment by him in any such case if he does not have 
sufficient means to pay for it;  
(e) To examine, or have examined, the witnesses against him and to 
obtain the attendance and examination of witnesses on his behalf under 
the same conditions as witnesses against him;  
(f) To have the free assistance of an interpreter if he cannot understand 
or speak the language used in court;  
(g) Not to be compelled to testify against himself or to confess guilt.  

4. In the case of juvenile persons, the procedure shall be such as will take 
account of their age and the desirability of promoting their rehabilitation.  
5. Everyone convicted of a crime shall have the right to his conviction and 
sentence being reviewed by a higher tribunal according to law.  
6. When a person has by a final decision been convicted of a criminal offence 
and when subsequently his conviction has been reversed or he has been 
pardoned on the ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, the person who 
has suffered punishment as a result of such conviction shall be compensated 
according to law, unless it is proved that the non-disclosure of the unknown 
fact in time is wholly or partly attributable to him.  
7. No one shall be liable to be tried or punished again for an offence for 
which he has already been finally convicted or acquitted in accordance with 
the law and penal procedure of each country.  
 
Article 15  
1. No one shall be held guilty of any criminal offence on account of any act 
or omission which did not constitute a criminal offence, under national or 
international law, at the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at the time when the 
criminal offence was committed. If, subsequent to the commission of the 
offence, provision is made by law for the imposition of the lighter penalty, 
the offender shall benefit thereby.  
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2. Nothing in this article shall prejudice the trial and punishment of any 
person for any act or omission which, at the time when it was committed, 
was criminal according to the general principles of law recognized by the 
community of nations.  
 
Article 16  
Everyone shall have the right to recognition everywhere as a person before 
the law.  

 
Article 17 
1. No one shall be subjected to arbitrary or unlawful interference with his 
privacy, family, home or correspondence, nor to unlawful attacks on his 
honour and reputation.  
2. Everyone has the right to the protection of the law against such 
interference or attacks.  
 
Article 18 
1. Everyone shall have the right to freedom of thought, conscience and 
religion. This right shall include freedom to have or to adopt a religion or 
belief of his choice, and freedom, either individually or in community with 
others and in public or private, to manifest his religion or belief in worship, 
observance, practice and teaching.  
2. No one shall be subject to coercion which would impair his freedom to 
have or to adopt a religion or belief of his choice.  
3. Freedom to manifest one's religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public 
safety, order, health, or morals or the fundamental rights and freedoms of 
others.  
4. The States Parties to the present Covenant undertake to have respect for 
the liberty of parents and, when applicable, legal guardians to ensure the 
religious and moral education of their children in conformity with their own 
convictions.  
 
Article 19 
1. Everyone shall have the right to hold opinions without interference.  
2. Everyone shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of his choice.  
3. The exercise of the rights provided for in paragraph 2 of this article 
carries with it special duties and responsibilities. It may therefore be subject 
to certain restrictions, but these shall only be such as are provided by law 
and are necessary:  

(a) For respect of the rights or reputations of others;  
(b) For the protection of national security or of public order (ordre 
public), or of public health or morals.  
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Article 20  
1. Any propaganda for war shall be prohibited by law.  
2. Any advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence shall be prohibited by law.  
 
Article 21  
The right of peaceful assembly shall be recognized. No restrictions may be 
placed on the exercise of this right other than those imposed in conformity 

with the law and which are necessary in a democratic society in the interests 
of national security or public safety, public order (ordre public), the 
protection of public health or morals or the protection of the rights and 
freedoms of others.  
 
Article 22  
1. Everyone shall have the right to freedom of association with others, 
including the right to form and join trade unions for the protection of his 
interests.  
2. No restrictions may be placed on the exercise of this right other than 
those which are prescribed by law and which are necessary in a democratic 
society in the interests of national security or public safety, public order 
(ordre public), the protection of public health or morals or the protection of 
the rights and freedoms of others. This article shall not prevent the 
imposition of lawful restrictions on members of the armed forces and of the 
police in their exercise of this right.  
3. Nothing in this article shall authorize States Parties to the International 
Labour Organisation Convention of 1948 concerning Freedom of Association 
and Protection of the Right to Organize to take legislative measures which 
would prejudice, or to apply the law in such a manner as to prejudice, the 
guarantees provided for in that Convention.  
 
Article 23 
1. The family is the natural and fundamental group unit of society and is 
entitled to protection by society and the State.  
2. The right of men and women of marriageable age to marry and to found a 
family shall be recognized.  
3. No marriage shall be entered into without the free and full consent of the 
intending spouses.  
4. States Parties to the present Covenant shall take appropriate steps to 
ensure equality of rights and responsibilities of spouses as to marriage, 
during marriage and at its dissolution. In the case of dissolution, provision 
shall be made for the necessary protection of any children.  
 
Article 24  
1. Every child shall have, without any discrimination as to race, colour, sex, 
language, religion, national or social origin, property or birth, the right to 
such measures of protection as are required by his status as a minor, on the 
part of his family, society and the State.  
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2. Every child shall be registered immediately after birth and shall have a 
name. 
3. Every child has the right to acquire a nationality.  
 
Article 25  
Every citizen shall have the right and the opportunity, without any of the 
distinctions mentioned in article 2 and without unreasonable restrictions:  

(a) To take part in the conduct of public affairs, directly or through freely 

chosen representatives;  
(b) To vote and to be elected at genuine periodic elections which shall be 
by universal and equal suffrage and shall be held by secret ballot, 
guaranteeing the free expression of the will of the electors;  
(c) To have access, on general terms of equality, to public service in his 
country.  

 
Article 26  
All persons are equal before the law and are entitled without any 
discrimination to the equal protection of the law. In this respect, the law 
shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status.  
 
Article 27 
In those States in which ethnic, religious or linguistic minorities exist, 
persons belonging to such minorities shall not be denied the right, in 
community with the other members of their group, to enjoy their own 
culture, to profess and practise their own religion, or to use their own 
language. 
 
PART IV  
 
Article 28  
1. There shall be established a Human Rights Committee (hereafter referred 
to in the present Covenant as the Committee). It shall consist of eighteen 
members and shall carry out the functions hereinafter provided.  
2. The Committee shall be composed of nationals of the States Parties to the 
present Covenant who shall be persons of high moral character and 
recognized competence in the field of human rights, consideration being 
given to the usefulness of the participation of some persons having legal 
experience.  
3. The members of the Committee shall be elected and shall serve in their 
personal capacity.  
 
Article 29  
1. The members of the Committee shall be elected by secret ballot from a 
list of persons possessing the qualifications prescribed in article 28 and 
nominated for the purpose by the States Parties to the present Covenant.  
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2. Each State Party to the present Covenant may nominate not more than 
two persons. These persons shall be nationals of the nominating State.  
3. A person shall be eligible for renomination.  
 
Article 30  
1. The initial election shall be held no later than six months after the date of 
the entry into force of the present Covenant.  
2. At least four months before the date of each election to the Committee, 

other than an election to fill a vacancy declared in accordance with article 
34, the Secretary-General of the United Nations shall address a written 
invitation to the States Parties to the present Covenant to submit their 
nominations for membership of the Committee within three months.  
3. The Secretary-General of the United Nations shall prepare a list in 
alphabetical order of all the persons thus nominated, with an indication of 
the States Parties which have nominated them, and shall submit it to the 
States Parties to the present Covenant no later than one month before the 
date of each election.  
4. Elections of the members of the Committee shall be held at a meeting of 
the States Parties to the present Covenant convened by the Secretary 
General of the United Nations at the Headquarters of the United Nations. At 
that meeting, for which two thirds of the States Parties to the present 
Covenant shall constitute a quorum, the persons elected to the Committee 
shall be those nominees who obtain the largest number of votes and an 
absolute majority of the votes of the representatives of States Parties 
present and voting.  
 
Article 31  
1. The Committee may not include more than one national of the same 
State.  
2. In the election of the Committee, consideration shall be given to equitable 
geographical distribution of membership and to the representation of the 
different forms of civilization and of the principal legal systems.  
 
Article 32  
1. The members of the Committee shall be elected for a term of four years. 
They shall be eligible for re-election if renominated. However, the terms of 
nine of the members elected at the first election shall expire at the end of 
two years; immediately after the first election, the names of these nine 
members shall be chosen by lot by the Chairman of the meeting referred to 
in article 30, paragraph 4.  
2. Elections at the expiry of office shall be held in accordance with the 
preceding articles of this part of the present Covenant.  
 
Article 33  
1. If, in the unanimous opinion of the other members, a member of the 
Committee has ceased to carry out his functions for any cause other than 
absence of a temporary character, the Chairman of the Committee shall 
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notify the Secretary-General of the United Nations, who shall then declare 
the seat of that member to be vacant.  
2. In the event of the death or the resignation of a member of the 
Committee, the Chairman shall immediately notify the Secretary-General of 
the United Nations, who shall declare the seat vacant from the date of death 
or the date on which the resignation takes effect.  
 
Article 34  

1. When a vacancy is declared in accordance with article 33 and if the term 
of office of the member to be replaced does not expire within six months of 
the declaration of the vacancy, the Secretary-General of the United Nations 
shall notify each of the States Parties to the present Covenant, which may 
within two months submit nominations in accordance with article 29 for the 
purpose of filling the vacancy.  
2. The Secretary-General of the United Nations shall prepare a list in 
alphabetical order of the persons thus nominated and shall submit it to the 
States Parties to the present Covenant. The election to fill the vacancy shall 
then take place in accordance with the relevant provisions of this part of the 
present Covenant.  
3. A member of the Committee elected to fill a vacancy declared in 
accordance with article 33 shall hold office for the remainder of the term of 
the member who vacated the seat on the Committee under the provisions of 
that article.  
 
Article 35  
The members of the Committee shall, with the approval of the General 
Assembly of the United Nations, receive emoluments from United Nations 
resources on such terms and conditions as the General Assembly may 
decide, having regard to the importance of the Committee's responsibilities.  
 
Article 36  
The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the 
Committee under the present Covenant.  
 
Article 37  
1. The Secretary-General of the United Nations shall convene the initial 
meeting of the Committee at the Headquarters of the United Nations.  
2. After its initial meeting, the Committee shall meet at such times as shall 
be provided in its rules of procedure.  
3. The Committee shall normally meet at the Headquarters of the United 
Nations or at the United Nations Office at Geneva.  
 
Article 38  
Every member of the Committee shall, before taking up his duties, make a 
solemn declaration in open committee that he will perform his functions 
impartially and conscientiously.  
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Article 39  
1. The Committee shall elect its officers for a term of two years. They may 
be re-elected.  
2. The Committee shall establish its own rules of procedure, but these rules 
shall provide, inter alia, that:  

(a) Twelve members shall constitute a quorum;  
(b) Decisions of the Committee shall be made by a majority vote of the 
members present.  

 
Article 40  
1. The States Parties to the present Covenant undertake to submit reports 
on the measures they have adopted which give effect to the rights 
recognized herein and on the progress made in the enjoyment of those 
rights:  

(a) Within one year of the entry into force of the present Covenant for 
the States Parties concerned;  
(b) Thereafter whenever the Committee so requests.  

2. All reports shall be submitted to the Secretary-General of the United 
Nations, who shall transmit them to the Committee for consideration. 
Reports shall indicate the factors and difficulties, if any, affecting the 
implementation of the present Covenant.  
3. The Secretary-General of the United Nations may, after consultation with 
the Committee, transmit to the specialized agencies concerned copies of 
such parts of the reports as may fall within their field of competence.  
4. The Committee shall study the reports submitted by the States Parties to 
the present Covenant. It shall transmit its reports, and such general 
comments as it may consider appropriate, to the States Parties. The 
Committee may also transmit to the Economic and Social Council these 
comments along with the copies of the reports it has received from States 
Parties to the present Covenant.  
5. The States Parties to the present Covenant may submit to the Committee 
observations on any comments that may be made in accordance with 
paragraph 4 of this article.  
 
Article 41 
1. A State Party to the present Covenant may at any time declare under this 
article that it recognizes the competence of the Committee to receive and 
consider communications to the effect that a State Party claims that another 
State Party is not fulfilling its obligations under the present Covenant. 
Communications under this article may be received and considered only if 
submitted by a State Party which has made a declaration recognizing in 
regard to itself the competence of the Committee. No communication shall 
be received by the Committee if it concerns a State Party which has not 
made such a declaration. Communications received under this article shall 
be dealt with in accordance with the following procedure:  

(a) If a State Party to the present Covenant considers that another State 
Party is not giving effect to the provisions of the present Covenant, it 
may, by written communication, bring the matter to the attention of that 
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State Party. Within three months after the receipt of the communication 
the receiving State shall afford the State which sent the communication 
an explanation, or any other statement in writing clarifying the matter 
which should include, to the extent possible and pertinent, reference to 
domestic procedures and remedies taken, pending, or available in the 
matter;  
(b) If the matter is not adjusted to the satisfaction of both States Parties 
concerned within six months after the receipt by the receiving State of 

the initial communication, either State shall have the right to refer the 
matter to the Committee, by notice given to the Committee and to the 
other State;  
(c) The Committee shall deal with a matter referred to it only after it has 
ascertained that all available domestic remedies have been invoked and 
exhausted in the matter, in conformity with the generally recognized 
principles of international law. This shall not be the rule where the 
application of the remedies is unreasonably prolonged;  
(d) The Committee shall hold closed meetings when examining 
communications under this article;  
(e) Subject to the provisions of subparagraph (c), the Committee shall 
make available its good offices to the States Parties concerned with a 
view to a friendly solution of the matter on the basis of respect for 
human rights and fundamental freedoms as recognized in the present 
Covenant;  
(f) In any matter referred to it, the Committee may call upon the States 
Parties concerned, referred to in subparagraph (b), to supply any 
relevant information;  
(g) The States Parties concerned, referred to in subparagraph (b), shall 
have the right to be represented when the matter is being considered in 
the Committee and to make submissions orally and/or in writing;  
(h) The Committee shall, within twelve months after the date of receipt 
of notice under subparagraph (b), submit a report:  
(i) If a solution within the terms of subparagraph (e) is reached, the 
Committee shall confine its report to a brief statement of the facts and of 
the solution reached;  
(ii) If a solution within the terms of subparagraph (e) is not reached, the 
Committee shall confine its report to a brief statement of the facts; the 
written submissions and record of the oral submissions made by the 
States Parties concerned shall be attached to the report. In every matter, 
the report shall be communicated to the States Parties concerned.  

2. The provisions of this article shall come into force when ten States Parties 
to the present Covenant have made declarations under paragraph I of this 
article. Such declarations shall be deposited by the States Parties with the 
Secretary-General of the United Nations, who shall transmit copies thereof 
to the other States Parties. A declaration may be withdrawn at any time by 
notification to the Secretary-General. Such a withdrawal shall not prejudice 
the consideration of any matter which is the subject of a communication 
already transmitted under this article; no further communication by any 
State Party shall be received after the notification of withdrawal of the 
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declaration has been received by the Secretary-General, unless the State 
Party concerned has made a new declaration.  
 
Article 42  
1. (a) If a matter referred to the Committee in accordance with article 41 is 
 not resolved to the satisfaction of the States Parties concerned, the 
 Committee may, with the prior consent of the States Parties concerned, 
 appoint an ad hoc Conciliation Commission (hereinafter referred to as the 

 Commission). The good offices of the Commission shall be made 
 available to the States Parties concerned with a view to an amicable 
 solution of the matter on the basis of respect for the present Covenant;  

(b) The Commission shall consist of five persons acceptable to the States 
Parties concerned. If the States Parties concerned fail to reach 
agreement within three months on all or part of the composition of the 
Commission, the members of the Commission concerning whom no 
agreement has been reached shall be elected by secret ballot by a two-
thirds majority vote of the Committee from among its members.  

2. The members of the Commission shall serve in their personal capacity. 
They shall not be nationals of the States Parties concerned, or of a State not 
Party to the present Covenant, or of a State Party which has not made a 
declaration under article 41.  
3. The Commission shall elect its own Chairman and adopt its own rules of 
procedure.  
4. The meetings of the Commission shall normally be held at the 
Headquarters of the United Nations or at the United Nations Office at 
Geneva. However, they may be held at such other convenient places as the 
Commission may determine in consultation with the Secretary-General of 
the United Nations and the States Parties concerned.  
5. The secretariat provided in accordance with article 36 shall also service 
the commissions appointed under this article.  
6. The information received and collated by the Committee shall be made 
available to the Commission and the Commission may call upon the States 
Parties concerned to supply any other relevant information.  
7. When the Commission has fully considered the matter, but in any event 
not later than twelve months after having been seized of the matter, it shall 
submit to the Chairman of the Committee a report for communication to the 
States Parties concerned:  

(a) If the Commission is unable to complete its consideration of the 
matter within twelve months, it shall confine its report to a brief 
statement of the status of its consideration of the matter;  
(b) If an amicable solution to the matter on tie basis of respect for 
human rights as recognized in the present Covenant is reached, the 
Commission shall confine its report to a brief statement of the facts and 
of the solution reached;  
(c) If a solution within the terms of subparagraph (b) is not reached, the 
Commission's report shall embody its findings on all questions of fact 
relevant to the issues between the States Parties concerned, and its 
views on the possibilities of an amicable solution of the matter. This 
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report shall also contain the written submissions and a record of the oral 
submissions made by the States Parties concerned;  
(d) If the Commission's report is submitted under subparagraph (c), the 
States Parties concerned shall, within three months of the receipt of the 
report, notify the Chairman of the Committee whether or not they accept 
the contents of the report of the Commission.  

8. The provisions of this article are without prejudice to the responsibilities 
of the Committee under article 41.  

9. The States Parties concerned shall share equally all the expenses of the 
members of the Commission in accordance with estimates to be provided by 
the Secretary-General of the United Nations.  
10. The Secretary-General of the United Nations shall be empowered to pay 
the expenses of the members of the Commission, if necessary, before 
reimbursement by the States Parties concerned, in accordance with 
paragraph 9 of this article.  
 
Article 43  
The members of the Committee, and of the ad hoc conciliation commissions 
which may be appointed under article 42, shall be entitled to the facilities, 
privileges and immunities of experts on mission for the United Nations as 
laid down in the relevant sections of the Convention on the Privileges and 
Immunities of the United Nations.  
 
Article 44  
The provisions for the implementation of the present Covenant shall apply 
without prejudice to the procedures prescribed in the field of human rights 
by or under the constituent instruments and the conventions of the United 
Nations and of the specialized agencies and shall not prevent the States 
Parties to the present Covenant from having recourse to other procedures 
for settling a dispute in accordance with general or special international 
agreements in force between them.  
 
Article 45  
The Committee shall submit to the General Assembly of the United Nations, 
through the Economic and Social Council, an annual report on its activities.  
 
PART V  
 
Article 46  
Nothing in the present Covenant shall be interpreted as impairing the 
provisions of the Charter of the United Nations and of the constitutions of 
the specialized agencies which define the respective responsibilities of the 
various organs of the United Nations and of the specialized agencies in 
regard to the matters dealt with in the present Covenant.  
 
 
 
 



Chapter 6 

SIM Special 34 164 

Article 47  
Nothing in the present Covenant shall be interpreted as impairing the 
inherent right of all peoples to enjoy and utilize fully and freely their natural 
wealth and resources.  
 
PART VI  
 
Article 48  

1. The present Covenant is open for signature by any State Member of the 
United Nations or member of any of its specialized agencies, by any State 
Party to the Statute of the International Court of Justice, and by any other 
State which has been invited by the General Assembly of the United Nations 
to become a Party to the present Covenant.  
2. The present Covenant is subject to ratification. Instruments of ratification 
shall be deposited with the Secretary-General of the United Nations.  
3. The present Covenant shall be open to accession by any State referred to 
in paragraph 1 of this article.  
4. Accession shall be effected by the deposit of an instrument of accession 
with the Secretary-General of the United Nations.  
5. The Secretary-General of the United Nations shall inform all States which 
have signed this Covenant or acceded to it of the deposit of each instrument 
of ratification or accession.  
 
Article 49  
1. The present Covenant shall enter into force three months after the date of 
the deposit with the Secretary-General of the United Nations of the thirty-
fifth instrument of ratification or instrument of accession.  
2. For each State ratifying the present Covenant or acceding to it after the 
deposit of the thirty-fifth instrument of ratification or instrument of 
accession, the present Covenant shall enter into force three months after the 
date of the deposit of its own instrument of ratification or instrument of 
accession.  
 
Article 50  
The provisions of the present Covenant shall extend to all parts of federal 
States without any limitations or exceptions.  
 
Article 51  
1. Any State Party to the present Covenant may propose an amendment and 
file it with the Secretary-General of the United Nations. The Secretary-
General of the United Nations shall thereupon communicate any proposed 
amendments to the States Parties to the present Covenant with a request 
that they notify him whether they favour a conference of States Parties for 
the purpose of considering and voting upon the proposals. In the event that 
at least one third of the States Parties favours such a conference, the 
Secretary-General shall convene the conference under the auspices of the 
United Nations. Any amendment adopted by a majority of the States Parties 
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present and voting at the conference shall be submitted to the General 
Assembly of the United Nations for approval.  
2. Amendments shall come into force when they have been approved by the 
General Assembly of the United Nations and accepted by a two-thirds 
majority of the States Parties to the present Covenant in accordance with 
their respective constitutional processes. 3. When amendments come into 
force, they shall be binding on those States Parties which have accepted 
them, other States Parties still being bound by the provisions of the present 

Covenant and any earlier amendment which they have accepted.  
 
Article 52  
1. Irrespective of the notifications made under article 48, paragraph 5, the 
Secretary-General of the United Nations shall inform all States referred to in 
paragraph I of the same article of the following particulars:  

(a) Signatures, ratifications and accessions under article 48;  
(b) The date of the entry into force of the present Covenant under article 
49 and the date of the entry into force of any amendments under article 
51.  

 
Article 53  
1. The present Covenant, of which the Chinese, English, French, Russian and 
Spanish texts are equally authentic, shall be deposited in the archives of the 
United Nations.  
2. The Secretary-General of the United Nations shall transmit certified copies 
of the present Covenant to all States referred to in article 48. 
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CHAPTER 7 

 

ECONOMIC, SOCIAL AND CULTURAL RIGHTS 
 

 

Economic, social and cultural rights (ESC rights) have been codified 

at the international level in the International Covenant on Economic, 

Social and Cultural Rights (ICESCR). This international treaty was 

adopted in 1966 by the General Assembly of the United Nations and 

entered into force in 1976. The treaty protects a wide range of human 

rights, including the right to work, social security, education, health 

and an adequate standard of living. These rights serve as a foundation 

of human dignity, to be enjoyed without any discrimination. 

 As with the International Covenant on Civil and Political Rights, 

these are reflections of the Universal Declaration of Human Rights. 

However, in the context of the Cold War, with different ideologies 

strongly opposing each other, it proved to be impossible to include all 

the rights in a single treaty. One of the main reasons was that a 

number of states, mainly Western ones, were not convinced that 

economic, social and cultural matters were a question of rights. In 

their view, these issues were a mater for political decision-making 

only and not judicial. For a long time indeed, ESC rights have been 

considered as a different category of rights than other human rights in 

a number of respects. Most of these arguments are not truly 

convincing. One argument is that ESC rights are second generation 

rights, coming later than the first generation (civil and political rights) 

but earlier than the third generation (collective rights). However, this 

cannot generally be said to be true: in some countries political rights 

were codified earlier, but in other countries ESC rights. On the 

international level some of the oldest treaties on rights, such as those 

of the International Labour Organization (ILO) are older than the main 

human rights treaties such as the ICCPR. Another argument to say that 

ESC rights are different is that they would mostly focus on positive 

obligations for states (and therefore cost a lot more) than civil and 

political rights, which would mostly entail negative duties. This is not 

generally true, since both categories of rights (civil-political and ESC) 
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have both negative and positive elements. For example the civil-

political right to a fair trial involves the setting up of a court system, 

which is a positive duty for a state. And the social right to housing 

also involves the negative duty not to forcibly evict people. As the 

Vienna Declaration, adopted at the United Nations World Conference 

on Human Rights in 1993, indicated, all human rights are “universal, 

indivisible and interdependent and interrelated”. This means that state 

have a duty to realize all human rights and cannot focus on one 

category at the exclusion of another.  

 In spite of the similarities between the two categories of rights, 

there is an important difference however: ESC rights, according to 

Article 2 ICESCR are to be progressively realized. This means that 

not all the rights in the ICESCR can be implemented at once, as soon 

as a state ratifies this treaty. This is a recognition of the fact that the 

realization of for example adequate levels of education and healthcare 

require time. This does not mean that states can just defer any action 

on these rights to an undetermined date in the future. Some state 

obligations have to be realised immediately, such as the abolishment 

of discriminatory laws related to ESC rights, for example laws 

excluding certain groups from education. As the same Article 2 

indicates, a state has to realize ESC rights to the “maximum of its 

available resources”. This entails that state have to give priority in 

their spending to matters related to ESC rights. States who cannot 

afford this on their own, should look for international assistance and 

cooperation, according to the same treaty article. 

 For a long time, one of the main concerns about ESC rights was 

their justiciability. Justiciability of a right means the possibility for for 

judicial institutions, such as Courts, to make decisions on such rights. 

This means that people can claim these rights in court. Because of the 

reasons mentioned above, many thought this was not possible. In 

addition, ESC rights were considered to be too vague. This entailed 

that supervision of state obligations under the ICESCR on the 

international level was done on the basis of the state reporting 

procedure only. The supervisory mechanism of the treaty is the 

Committee on Economic, Social and Cultural Rights, established in 

1985. This Committee has done a lot to clarify the content of the 

rights in the ICESCR. Both its concluding observations on the practice 
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in specific countries and its general comments, which give general 

insights into specific rights and summarise the Committee’s practice, 

have been very useful in that regard. All of these can be found online, 

for example on the website of the Office of the High Commissioner 

for Human Rights (www.ohchr.org). Simultaneously, more clarity on 

the contents of ESC rights was also achieved at the national level in 

many countries, where ESC rights were included in constitutions and 

laws and even decided on in courts. Sometimes this is done by directly 

using the rights from the ICESCR in national court proceedings, but 

this depends on whether international law can be directly applicable in 

the country concerned. Finally, a group of international experts have 

produced two documents which help to explain the contents of ESC 

rights and the connected obligations of states. The first are the 

‘Limburg Principles on the Implementation of the International 

Covenant on Economic, Social and Cultural Rights’ (1986). The 

second are the ‘Maastricht Guidelines on Violations of Economic, 

Social and Cultural Rights’ (1997). These two documents have no 

binding legal force, but are authoritative, because they were drafted by 

a group of highly esteemed human rights experts. They make clear for 

example that states have a number of duties in respect of ESC rights: 

to respect (duty for the state not to violate ESC rights itself), to protect 

(duty for the state to prevent violations of ESC rights by third parties, 

such as individuals or companies) and to fulfill (duty for states to take 

active measures towards the full realization of ESC rights). Both texts 

can be found online on the internet. They are helpful tools to assess 

how ESC rights can be used in practice and which precise obligations 

states have. 

 Due to all these developments the concerns about justiciability 

have been partly taken away and it is now increasingly accepted that 

many ESC rights are justiciable. This has made it possible that an 

international individual complaints mechanism was created in the 

form of an optional Protocol to the ICESCR, which was opened for 

ratifications in December 2008. Individuals within the jurisdictions of 

states who ratify this Protocol will have the possibility to take their 

human rights complaints to the UN Committee on ESC Rights, after 

exhausting domestic remedies. The Committee will then be able to 

assess in individual cases, as opposed to general country situations in 
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the country reporting procedure which already exist, whether a state 

has violated certain human rights. The Committee can also try to 

arrange a friendly settlement between the individual and the state 

concerned. In addition, the Optional Protocol to the ICESCR 

introduces the possibility for states to accept an inter-state complaints 

procedure (one state complaining against another) and an inquiry by 

the Committee into grave or systematic violations of ESC rights. The 

Committee, under the Optional Protocol, will be allowed to issue 

interim measures to prevent irreparable damage. Both the interim 

measures and the Committee’s conclusions are non-binding 

recommendations. However, since they come from the most 

authoritative body on ESC rights, states acting in good faith under the 

ICESCR, taking their commitments seriously, should follow-up on 

them. 

 Economic, social and cultural rights have now been accepted by 

the large majority of states in the world through their ratification of 

the ICESCR. The international mechanisms to protect ESC right are 

now in place. However, the real work needs to be done at the national 

and local level, for it is there that the violations of human rights occur. 

National efforts to realize ESC rights can take guidance from the norm 

formulated in the ICESCR and from their further elaboration in the 

General Comments and country recommendations of the ESC 

Committee. In addition, the growing national case law on ESC rights 

in many countries can serve as a source of inspiration. 

 

This is the full text of the International Covenant on Economic, Social 

and Cultural Rights: 

 

International Covenant on Economic, Social and Cultural Rights 
Adopted and opened for signature, ratification and accession by 

General Assembly resolution 2200A (XXI)of 16 December 1966 
entry into force 3 January 1976, in accordance with article 27 
 

Preamble 

The States Parties to the present Covenant,  
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Considering that, in accordance with the principles proclaimed in the 

Charter of the United Nations, recognition of the inherent dignity and 

of the equal and inalienable rights of all members of the human family 

is the foundation of freedom, justice and peace in the world,  

 

Recognizing that these rights derive from the inherent dignity of the 

human person,  

 

Recognizing that, in accordance with the Universal Declaration of 

Human Rights, the ideal of free human beings enjoying freedom from 

fear and want can only be achieved if conditions are created whereby 

everyone may enjoy his economic, social and cultural rights, as well 

as his civil and political rights,  

 

Considering the obligation of States under the Charter of the United 

Nations to promote universal respect for, and observance of, human 

rights and freedoms,  

 

Realizing that the individual, having duties to other individuals and to 

the community to which he belongs, is under a responsibility to strive 

for the promotion and observance of the rights recognized in the 

present Covenant,   

 

Agree upon the following articles:  

 
PART I  

 

Article 1  
1. All peoples have the right of self-determination. By virtue of that 

right they freely determine their political status and freely pursue their 

economic, social and cultural development.  

2. All peoples may, for their own ends, freely dispose of their natural 

wealth and resources without prejudice to any obligations arising out 

of international economic co-operation, based upon the principle of 

mutual benefit, and international law. In no case may a people be 

deprived of its own means of subsistence.  
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3. The States Parties to the present Covenant, including those having 

responsibility for the administration of Non-Self-Governing and Trust 

Territories, shall promote the realization of the right of self-

determination, and shall respect that right, in conformity with the 

provisions of the Charter of the United Nations.  

 
PART II  

 
Article 2  
1. Each State Party to the present Covenant undertakes to take steps, 

individually and through international assistance and co-operation, 

especially economic and technical, to the maximum of its available 

resources, with a view to achieving progressively the full realization 

of the rights recognized in the present Covenant by all appropriate 

means, including particularly the adoption of legislative measures.  

2. The States Parties to the present Covenant undertake to guarantee 

that the rights enunciated in the present Covenant will be exercised 

without discrimination of any kind as to race, colour, sex, language, 

religion, political or other opinion, national or social origin, property, 

birth or other status.  

3. Developing countries, with due regard to human rights and their 

national economy, may determine to what extent they would 

guarantee the economic rights recognized in the present Covenant to 

non-nationals.  

 
Article 3  
The States Parties to the present Covenant undertake to ensure the 

equal right of men and women to the enjoyment of all economic, 

social and cultural rights set forth in the present Covenant.  

 
Article 4  
The States Parties to the present Covenant recognize that, in the 

enjoyment of those rights provided by the State in conformity with the 

present Covenant, the State may subject such rights only to such 

limitations as are determined by law only in so far as this may be 

compatible with the nature of these rights and solely for the purpose of 

promoting the general welfare in a democratic society.  
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Article 5  
1. Nothing in the present Covenant may be interpreted as implying for 

any State, group or person any right to engage in any activity or to 

perform any act aimed at the destruction of any of the rights or 

freedoms recognized herein, or at their limitation to a greater extent 

than is provided for in the present Covenant.  

2. No restriction upon or derogation from any of the fundamental 

human rights recognized or existing in any country in virtue of law, 

conventions, regulations or custom shall be admitted on the pretext 

that the present Covenant does not recognize such rights or that it 

recognizes them to a lesser extent.  

 
PART III  

 
Article 6  
1. The States Parties to the present Covenant recognize the right to 

work, which includes the right of everyone to the opportunity to gain 

his living by work which he freely chooses or accepts, and will take 

appropriate steps to safeguard this right.  

2. The steps to be taken by a State Party to the present Covenant to 

achieve the full realization of this right shall include technical and 

vocational guidance and training programmes, policies and techniques 

to achieve steady economic, social and cultural development and full 

and productive employment under conditions safeguarding 

fundamental political and economic freedoms to the individual.  

 
Article 7  
The States Parties to the present Covenant recognize the right of 

everyone to the enjoyment of just and favourable conditions of work 

which ensure, in particular:  

(a) Remuneration which provides all workers, as a minimum, with:  

(i) Fair wages and equal remuneration for work of equal value 

without distinction of any kind, in particular women being 

guaranteed conditions of work not inferior to those enjoyed by 

men, with equal pay for equal work;  

(ii) A decent living for themselves and their families in accordance 

with the provisions of the present Covenant;  
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(b) Safe and healthy working conditions;  

(c) Equal opportunity for everyone to be promoted in his 

employment to an appropriate higher level, subject to no 

considerations other than those of seniority and competence;  

(d) Rest, leisure and reasonable limitation of working hours and 

periodic holidays with pay, as well as remuneration for public 

holidays. 

 

Article 8  
1. The States Parties to the present Covenant undertake to ensure:  

(a) The right of everyone to form trade unions and join the trade 

union of his choice, subject only to the rules of the organization 

concerned, for the promotion and protection of his economic and 

social interests. No restrictions may be placed on the exercise of this 

right other than those prescribed by law and which are necessary in 

a democratic society in the interests of national security or public 

order or for the protection of the rights and freedoms of others;  

(b) The right of trade unions to establish national federations or 

confederations and the right of the latter to form or join international 

trade-union organizations;  

(c) The right of trade unions to function freely subject to no 

limitations other than those prescribed by law and which are 

necessary in a democratic society in the interests of national security 

or public order or for the protection of the rights and freedoms of 

others;  

(d) The right to strike, provided that it is exercised in conformity 

with the laws of the particular country.  

2. This article shall not prevent the imposition of lawful restrictions on 

the exercise of these rights by members of the armed forces or of the 

police or of the administration of the State.  

3. Nothing in this article shall authorize States Parties to the 

International Labour Organisation Convention of 1948 concerning 

Freedom of Association and Protection of the Right to Organize to 

take legislative measures which would prejudice, or apply the law in 

such a manner as would prejudice, the guarantees provided for in that 

Convention.  
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Article 9  
The States Parties to the present Covenant recognize the right of 

everyone to social security, including social insurance.  

 
Article 10  
The States Parties to the present Covenant recognize that:  

1. The widest possible protection and assistance should be accorded to 

the family, which is the natural and fundamental group unit of society, 

particularly for its establishment and while it is responsible for the 

care and education of dependent children. Marriage must be entered 

into with the free consent of the intending spouses.  

2. Special protection should be accorded to mothers during a 

reasonable period before and after childbirth. During such period 

working mothers should be accorded paid leave or leave with 

adequate social security benefits.  

3. Special measures of protection and assistance should be taken on 

behalf of all children and young persons without any discrimination 

for reasons of parentage or other conditions. Children and young 

persons should be protected from economic and social exploitation. 

Their employment in work harmful to their morals or health or 

dangerous to life or likely to hamper their normal development should 

be punishable by law. States should also set age limits below which 

the paid employment of child labour should be prohibited and 

punishable by law.  

 

Article 11 
1. The States Parties to the present Covenant recognize the right of 

everyone to an adequate standard of living for himself and his family, 

including adequate food, clothing and housing, and to the continuous 

improvement of living conditions. The States Parties will take 

appropriate steps to ensure the realization of this right, recognizing to 

this effect the essential importance of international co-operation based 

on free consent. 

2. The States Parties to the present Covenant, recognizing the 

fundamental right of everyone to be free from hunger, shall take, 

individually and through international co-operation, the measures, 

including specific programmes, which are needed:  
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(a) To improve methods of production, conservation and distribution 

of food by making full use of technical and scientific knowledge, by 

disseminating knowledge of the principles of nutrition and by 

developing or reforming agrarian systems in such a way as to 

achieve the most efficient development and utilization of natural 

resources;  

(b) Taking into account the problems of both food-importing and 

food-exporting countries, to ensure an equitable distribution of 

world food supplies in relation to need.  

 
Article 12 
1. The States Parties to the present Covenant recognize the right of 

everyone to the enjoyment of the highest attainable standard of 

physical and mental health.  

2. The steps to be taken by the States Parties to the present Covenant 

to achieve the full realization of this right shall include those 

necessary for:  

(a) The provision for the reduction of the stillbirth-rate and of infant 

mortality and for the healthy development of the child;  

(b) The improvement of all aspects of environmental and industrial 

hygiene;  

(c) The prevention, treatment and control of epidemic, endemic, 

occupational and other diseases;  

(d) The creation of conditions which would assure to all medical 

service and medical attention in the event of sickness.  

 
Article 13 
1. The States Parties to the present Covenant recognize the right of 

everyone to education. They agree that education shall be directed to 

the full development of the human personality and the sense of its 

dignity, and shall strengthen the respect for human rights and 

fundamental freedoms. They further agree that education shall enable 

all persons to participate effectively in a free society, promote 

understanding, tolerance and friendship among all nations and all 

racial, ethnic or religious groups, and further the activities of the 

United Nations for the maintenance of peace.  
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2. The States Parties to the present Covenant recognize that, with a 

view to achieving the full realization of this right:  

(a) Primary education shall be compulsory and available free to all;  

(b) Secondary education in its different forms, including technical 

and vocational secondary education, shall be made generally 

available and accessible to all by every appropriate means, and in 

particular by the progressive introduction of free education;  

(c) Higher education shall be made equally accessible to all, on the 

basis of capacity, by every appropriate means, and in particular by 

the progressive introduction of free education;  

(d) Fundamental education shall be encouraged or intensified as far 

as possible for those persons who have not received or completed 

the whole period of their primary education;  

(e) The development of a system of schools at all levels shall be 

actively pursued, an adequate fellowship system shall be 

established, and the material conditions of teaching staff shall be 

continuously improved.  

3. The States Parties to the present Covenant undertake to have respect 

for the liberty of parents and, when applicable, legal guardians to 

choose for their children schools, other than those established by the 

public authorities, which conform to such minimum educational 

standards as may be laid down or approved by the State and to ensure 

the religious and moral education of their children in conformity with 

their own convictions.  

4. No part of this article shall be construed so as to interfere with the 

liberty of individuals and bodies to establish and direct educational 

institutions, subject always to the observance of the principles set 

forth in paragraph I of this article and to the requirement that the 

education given in such institutions shall conform to such minimum 

standards as may be laid down by the State.  

 
Article 14  
Each State Party to the present Covenant which, at the time of 

becoming a Party, has not been able to secure in its metropolitan 

territory or other territories under its jurisdiction compulsory primary 

education, free of charge, undertakes, within two years, to work out 

and adopt a detailed plan of action for the progressive implementation, 
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within a reasonable number of years, to be fixed in the plan, of the 

principle of compulsory education free of charge for all.  

 

Article 15  
1. The States Parties to the present Covenant recognize the right of 

everyone:  

(a) To take part in cultural life;  

(b) To enjoy the benefits of scientific progress and its applications;  

(c) To benefit from the protection of the moral and material interests 

resulting from any scientific, literary or artistic production of which 

he is the author.  

2. The steps to be taken by the States Parties to the present Covenant 

to achieve the full realization of this right shall include those 

necessary for the conservation, the development and the diffusion of 

science and culture.  

3. The States Parties to the present Covenant undertake to respect the 

freedom indispensable for scientific research and creative activity.  

4. The States Parties to the present Covenant recognize the benefits to 

be derived from the encouragement and development of international 

contacts and co-operation in the scientific and cultural fields.  

 
PART IV  

 
Article 16  
1. The States Parties to the present Covenant undertake to submit in 

conformity with this part of the Covenant reports on the measures 

which they have adopted and the progress made in achieving the 

observance of the rights recognized herein.  

2. (a) All reports shall be submitted to the Secretary-General of the 

 United Nations, who shall transmit copies to the Economic and 

 Social Council for consideration in accordance with the provisions 

 of the present Covenant;  

 (b) The Secretary-General of the United Nations shall also transmit 

 to the specialized agencies copies of the reports, or any relevant 

 parts therefrom, from States Parties to the present Covenant which 

 are also members of these specialized agencies in so far as these 

 reports, or parts therefrom, relate to any matters which fall within 
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 the responsibilities of the said agencies in accordance with their 

 constitutional instruments.  

 

Article 17 
1. The States Parties to the present Covenant shall furnish their reports 

in stages, in accordance with a programme to be established by the 

Economic and Social Council within one year of the entry into force 

of the present Covenant after consultation with the States Parties and 

the specialized agencies concerned.  

2. Reports may indicate factors and difficulties affecting the degree of 

fulfillment of obligations under the present Covenant.  

3. Where relevant information has previously been furnished to the 

United Nations or to any specialized agency by any State Party to the 

present Covenant, it will not be necessary to reproduce that 

information, but a precise reference to the information so furnished 

will suffice.  

 
Article 18  
Pursuant to its responsibilities under the Charter of the United Nations 

in the field of human rights and fundamental freedoms, the Economic 

and Social Council may make arrangements with the specialized 

agencies in respect of their reporting to it on the progress made in 

achieving the observance of the provisions of the present Covenant 

falling within the scope of their activities. These reports may include 

particulars of decisions and recommendations on such implementation 

adopted by their competent organs.  

 
Article 19  
The Economic and Social Council may transmit to the Commission on 

Human Rights for study and general recommendation or, as 

appropriate, for information the reports concerning human rights 

submitted by States in accordance with articles 16 and 17, and those 

concerning human rights submitted by the specialized agencies in 

accordance with article 18.  
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Article 20  
The States Parties to the present Covenant and the specialized 

agencies concerned may submit comments to the Economic and 

Social Council on any general recommendation under article 19 or 

reference to such general recommendation in any report of the 

Commission on Human Rights or any documentation referred to 

therein.  

 

Article 21  
The Economic and Social Council may submit from time to time to 

the General Assembly reports with recommendations of a general 

nature and a summary of the information received from the States 

Parties to the present Covenant and the specialized agencies on the 

measures taken and the progress made in achieving general 

observance of the rights recognized in the present Covenant.  

 

Article 22 
The Economic and Social Council may bring to the attention of other 

organs of the United Nations, their subsidiary organs and specialized 

agencies concerned with furnishing technical assistance any matters 

arising out of the reports referred to in this part of the present 

Covenant which may assist such bodies in deciding, each within its 

field of competence, on the advisability of international measures 

likely to contribute to the effective progressive implementation of the 

present Covenant.  

 
Article 23 
The States Parties to the present Covenant agree that international 

action for the achievement of the rights recognized in the present 

Covenant includes such methods as the conclusion of conventions, the 

adoption of recommendations, the furnishing of technical assistance 

and the holding of regional meetings and technical meetings for the 

purpose of consultation and study organized in conjunction with the 

Governments concerned.  
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Article 24  
Nothing in the present Covenant shall be interpreted as impairing the 

provisions of the Charter of the United Nations and of the 

constitutions of the specialized agencies which define the respective 

responsibilities of the various organs of the United Nations and of the 

specialized agencies in regard to the matters dealt with in the present 

Covenant.  

 

Article 25  
Nothing in the present Covenant shall be interpreted as impairing the 

inherent right of all peoples to enjoy and utilize fully and freely their 

natural wealth and resources.  

 
PART V  

 

Article 26  
1. The present Covenant is open for signature by any State Member of 

the United Nations or member of any of its specialized agencies, by 

any State Party to the Statute of the International Court of Justice, and 

by any other State which has been invited by the General Assembly of 

the United Nations to become a party to the present Covenant.  

2. The present Covenant is subject to ratification. Instruments of 

ratification shall be deposited with the Secretary-General of the 

United Nations.  

3. The present Covenant shall be open to accession by any State 

referred to in paragraph 1 of this article.  

4. Accession shall be effected by the deposit of an instrument of 

accession with the Secretary-General of the United Nations.  

5. The Secretary-General of the United Nations shall inform all States 

which have signed the present Covenant or acceded to it of the deposit 

of each instrument of ratification or accession.  

 

Article 27  
1. The present Covenant shall enter into force three months after the 

date of the deposit with the Secretary-General of the United Nations 

of the thirty-fifth instrument of ratification or instrument of accession.  
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2. For each State ratifying the present Covenant or acceding to it after 

the deposit of the thirty-fifth instrument of ratification or instrument of 

accession, the present Covenant shall enter into force three months 

after the date of the deposit of its own instrument of ratification or 

instrument of accession.  

 

Article 28  
The provisions of the present Covenant shall extend to all parts of 

federal States without any limitations or exceptions.  

 
Article 29  
1. Any State Party to the present Covenant may propose an 

amendment and file it with the Secretary-General of the United 

Nations. The Secretary-General shall thereupon communicate any 

proposed amendments to the States Parties to the present Covenant 

with a request that they notify him whether they favour a conference 

of States Parties for the purpose of considering and voting upon the 

proposals. In the event that at least one third of the States Parties 

favours such a conference, the Secretary-General shall convene the 

conference under the auspices of the United Nations. Any amendment 

adopted by a majority of the States Parties present and voting at the 

conference shall be submitted to the General Assembly of the United 

Nations for approval.  

2. Amendments shall come into force when they have been approved 

by the General Assembly of the United Nations and accepted by a 

two-thirds majority of the States Parties to the present Covenant in 

accordance with their respective constitutional processes.  

3. When amendments come into force they shall be binding on those 

States Parties which have accepted them, other States Parties still 

being bound by the provisions of the present Covenant and any earlier 

amendment which they have accepted.  

 
Article 30 
Irrespective of the notifications made under article 26, paragraph 5, 

the Secretary-General of the United Nations shall inform all States 

referred to in paragraph I of the same article of the following 

particulars:  
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(a) Signatures, ratifications and accessions under article 26;  

(b) The date of the entry into force of the present Covenant under 

article 27 and the date of the entry into force of any amendments 

under article 29.  

 
Article 31  
1. The present Covenant, of which the Chinese, English, French, 

Russian and Spanish texts are equally authentic, shall be deposited in 

the archives of the United Nations.  

2. The Secretary-General of the United Nations shall transmit certified 

copies of the present Covenant to all States referred to in article 26.  
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CHAPTER 8 

 

WOMEN’S RIGHTS 
 

 

When in 1945 the peoples of the United Nations reaffirmed their 

“faith in fundamental human rights, in the dignity and worth of the 

human person, (and) in the equal rights of men and women” they 

implicitly emphasized some basic principles that form the cornerstone 

of the international normative human rights framework as it has 

developed over the past 65 years: the principle of equality and the 

principle of inclusiveness. The concept of human rights include 

everyone, they do not exclude anyone; all people are entitled to the 

enjoyment of their basic human rights and fundamental freedoms 

without distinction as to race, sex, language or religion. The principle 

of equality has been further elaborated in the 1948 Universal 

Declaration of Human Rights (articles 1 and 2) and in the two 1966 

UN Covenants on Civil and Political Rights and on Economic, Social 

and Cultural Rights (articles 2 and 3) which together form the 

International Bill of Rights. All further human rights instruments 

adopted at the international level are either implicitly or explicitly 

based on the equality principle. 

 The recognition in 1945 that both women and men were entitled to 

human rights was with hindsight certainly a most revolutionary step; it 

did certainly not reflect the realities on the ground where in all 

member states of the United Nations women were in a disadvantaged 

position vis-à-vis their counterparts. For that reason there were high 

expectations among women’s organizations around the world that 

something would change to the benefit of women in the light of the 

promises of the United Nations Charter and repeated in the 

International Bill of Rights. But it soon became clear that despite these 

various instruments extensive discrimination against women 

continued to exist. The international women’s movement, therefore, 

urged the United Nations to adopt a human rights instrument that 

would be explicitly focused on the needs and rights of women and 

with great success: on 18 December 1979 the United Nations General 
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Assembly adopted the Convention on the Elimination of All Forms of 

Discrimination Against Women (hereafter the Women’s Convention). 

This Convention has in the meantime been ratified over 180 States. 

Those States that have not (yet) ratified include the United States, the 

Islamic Republic of Iran, and Sudan. 

 The Women’s Convention is a very interesting human rights 

instrument from a human rights perspective. It does not address 

discrimination on the basis of sex but it prohibits discrimination 

against women in all its forms; it is, therefore, a convention 

addressing exclusively the rights of women. Article 1 of the Women’s 

Convention gives the widest possible definition of discrimination 

against women; it encompasses both direct and indirect and direct 

discrimination and also both discrimination in the private and public 

sphere. Part I (articles 1 to 6) of the Convention provides for the 

general obligations of States parties under the Convention; article 2 

makes it clear that those obligations may be either of an immediate 

character or have to be implemented over time. Under article 4 States 

parties are obliged to adopt temporary special measures in order to 

accelerate the de facto equality of women and men. In general it can 

be said that by ratifying the Women’s Convention States parties 

accept three principal obligations: to eliminate discrimination and 

achieve formal (de iure) equality of women and men; to improve the 

situation of women and thus to achieve substantive (de facto) equality 

between women and men; and to eliminate the structural obstacles 

which stand in the way of a full enjoyment by women of their human 

rights, such as stereotypical thinking and harmful customary practices. 

 The Women’s Convention is also interesting because it covers both 

the protection of civil and political rights (Part II, articles 7 to 9) and 

economic, social and cultural rights (Part III, articles 10-14) of 

women, thus doing justice to the principle of the indivisibility and 

interconnectedness of all human rights. In the final substantive part, 

part IV (articles 15 and 16) the Convention addresses the issue of 

discrimination against women in the context of marriage and the 

family where indeed around the world discriminatory practices are 

most prevalent. 

 The Women’s Convention provides for the establishment of a 

committee, the Committee on the Elimination of Discrimination 
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Against Women (CEDAW), which is mandated to supervise the 

implementation by States parties of their obligations under the 

Convention. CEDAW is composed of 23 members who have to fulfil 

the criteria of high moral standing and expertise in the fields covered 

by the Convention. They are elected by the States parties but once 

elected they sit in their personal capacity. It is interesting to note that 

since its establishment in 1982 only four men have been elected as 

members of CEDAW. 

 The main mandate of the Committee is to examine the reports by 

States parties in which they indicate the progress they have made in 

complying with their obligations under the Convention. After the 

examination of such a State report the Committee adopts a set of 

concluding observations in which it indicates its concerns and it which 

it makes a number of recommendations to the State party concerned 

on how to (further) improve its record under the Convention. Over the 

years the involvement of women’s organisations and other civil 

society organisations, such as human rights organizations, has steadily 

grown. Such organizations submit so called alternative (“shadow”) 

reports to the Committee which are of great significance in the 

framework of the constructive dialogue with the State party concerned 

on its report. 

 The Committee is further mandated to adopt general 

recommendations on the basis of its examination of State reports. 

Over the years the Committee has adopted 26 of such general 

recommendations in which it has further given substance to the 

provisions of the Convention. Some of the best known are general 

recommendation nr 19 (1993) in which the Committee made it clear 

that all forms of violence against women constitute discrimination 

against women as defined in article 1 of the Convention and, thus, fall 

within the scope of the Convention. In general recommendation 25 the 

Committee has further interpreted the notion of temporary special 

measures as contained in article 4 (1) of the Convention, making it 

clear that article 4 imposes obligations on States parties to adopt such 

measures in appropriate circumstances. In this respect it is also 

important to note that the Committee has made it clear that 

reservations that a considerable number of States parties have made to 

the articles 2 (general obligations) and article 16 (marriage and family 
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life) of the Convention are considered to be incompatible with the 

object and purpose of the Convention and thus, in accordance with 

article 28 (2) impermissible. The Committee always calls on States 

parties to withdraw these and possible other reservations they have 

made.  

 In 1999 another milestone in the development of women’s human 

rights was achieved: the adoption by the United Nations General 

Assembly of the Optional Protocol to the Women’s Convention. This 

Protocol has now (August 2010) been ratified by around States parties 

out of the 186 to the Convention. It contains two additional 

supervisory procedures: an individual complaint procedure (articles 1 

to 7) and an inquiry procedure (article 8). States that become a party to 

the Protocol may decide to opt out of the inquiry procedure (the so 

called opt out clause in article 10), which so far has only been done by 

three States. The above means that women and women’s organizations 

that claim to have been violated in their rights covered by the 

Convention may submit a complaint to the CEDAW Committee after 

they have, of course, exhausted all local remedies and on the condition 

that they have also fulfilled the other admissibility criteria. The 

Committee has so far received a still limited number of complaints but 

it is under way in building up an interesting case law both on its 

understanding of the admissibility requirements and of a number of 

substantive articles of the Convention; the case law of the Committee 

as well as other relevant information about the issue of the protection 

and promotion of women’s human rights can be found at the website 

of the Office of the High Commissioner of Human Rights in Geneva 

(www.un.org). The Committee has so far only once utilized its inquiry 

procedure: in the case of alleged mass killings and of women in 

Juarez, Mexico. This procedure gives the Committee the power to 

start a confidential investigation procedure on the basis of reliable 

information on grave or systematic violations of human rights of 

women. Such an investigation may include a visit to the country 

concerned which was indeed undertaken in the case of Mexico. The 

results of the investigation may be made public. 

 It is clear that since 1945 much has been achieved in the field of 

the protection of women’s human rights. The principles of equality 

and inclusiveness have been given substance. The Women’s 
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Convention and the CEDAW Committee have been very instrumental 

in this respect. Yet it is clear that still much remains to be done: 

women still remain significantly underrepresented in public life; the 

scourge of violence afflicts uncounted numbers of women in their 

daily lives; there are even discriminatory laws still in the books and 

applied in many countries around the world. This list of examples 

could easily be further widened. It is, therefore, imperative to continue 

the tools created within the international normative human rights 

framework, in particular by the Women’s Convention and its Optional 

Protocol in order to further the cause of women’s human rights. 

 

 This is the text of the Women’s Convention: 

 
CONVENTION ON THE ELIMINATION OF ALL FORMS OF 

DISCRIMINATION AGAINST WOMEN 
 

The States Parties to the present Convention, 
 
Noting that the Charter of the United Nations reaffirms faith in fundamental 
human rights, in the dignity and worth of the human person and in the equal 
rights of men and women,  
 
Noting that the Universal Declaration of Human Rights affirms the principle 
of the inadmissibility of discrimination and proclaims that all human beings 
are born free and equal in dignity and rights and that everyone is entitled to 
all the rights and freedoms set forth therein, without distinction of any kind, 
including distinction based on sex,  
 
Noting that the States Parties to the International Covenants on Human 
Rights have the obligation to ensure the equal rights of men and women to 
enjoy all economic, social, cultural, civil and political rights,  
 
Considering the international conventions concluded under the auspices of 
the United Nations and the specialized agencies promoting equality of rights 
of men and women,  
 
Noting also the resolutions, declarations and recommendations adopted by 
the United Nations and the specialized agencies promoting equality of rights 
of men and women,  
 
Concerned, however, that despite these various instruments extensive 
discrimination against women continues to exist,  
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Recalling that discrimination against women violates the principles of 
equality of rights and respect for human dignity, is an obstacle to the 
participation of women, on equal terms with men, in the political, social, 
economic and cultural life of their countries, hampers the growth of the 
prosperity of society and the family and makes more difficult the full 
development of the potentialities of women in the service of their countries 
and of humanity,  
 

Concerned that in situations of poverty women have the least access to 
food, health, education, training and opportunities for employment and other 
needs,  
 
Convinced that the establishment of the new international economic order 
based on equity and justice will contribute significantly towards the 
promotion of equality between men and women,  
 
Emphasizing that the eradication of apartheid, all forms of racism, racial 
discrimination, colonialism, neo-colonialism, aggression, foreign occupation 
and domination and interference in the internal affairs of States is essential 
to the full enjoyment of the rights of men and women,  
 
Affirming that the strengthening of international peace and security, the 
relaxation of international tension, mutual co-operation among all States 
irrespective of their social and economic systems, general and complete 
disarmament, in particular nuclear disarmament under strict and effective 
international control, the affirmation of the principles of justice, equality and 
mutual benefit in relations among countries and the realization of the right 
of peoples under alien and colonial domination and foreign occupation to 
self-determination and independence, as well as respect for national 
sovereignty and territorial integrity, will promote social progress and 
development and as a consequence will contribute to the attainment of full 
equality between men and women,  
 
Convinced that the full and complete development of a country, the welfare 
of the world and the cause of peace require the maximum participation of 
women on equal terms with men in all fields,  
 
Bearing in mind the great contribution of women to the welfare of the family 
and to the development of society, so far not fully recognized, the social 
significance of maternity and the role of both parents in the family and in the 
upbringing of children, and aware that the role of women in procreation 
should not be a basis for discrimination but that the upbringing of children 
requires a sharing of responsibility between men and women and society as 
a whole,  
 
Aware that a change in the traditional role of men as well as the role of 
women in society and in the family is needed to achieve full equality 
between men and women,  
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Determined to implement the principles set forth in the Declaration on the 
Elimination of Discrimination against Women and, for that purpose, to adopt 
the measures required for the elimination of such discrimination in all its 
forms and manifestations,  
 
Have agreed on the following:  
 
PART I  

 

Article I  
For the purposes of the present Convention, the term "discrimination against 
women" shall mean any distinction, exclusion or restriction made on the 
basis of sex which has the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise by women, irrespective of their marital 
status, on a basis of equality of men and women, of human rights and 
fundamental freedoms in the political, economic, social, cultural, civil or any 
other field. 
 
Article 2  
States Parties condemn discrimination against women in all its forms, agree 
to pursue by all appropriate means and without delay a policy of eliminating 
discrimination against women and, to this end, undertake:  
(a) To embody the principle of the equality of men and women in their 
national constitutions or other appropriate legislation if not yet 
incorporated therein and to ensure, through law and other appropriate 
means, the practical realization of this principle;  
(b) To adopt appropriate legislative and other measures, including 
sanctions where appropriate, prohibiting all discrimination against women;  
(c) To establish legal protection of the rights of women on an equal basis 
with men and to ensure through competent national tribunals and other 
public institutions the effective protection of women against any act of 
discrimination;  
(d) To refrain from engaging in any act or practice of discrimination 
against women and to ensure that public authorities and institutions shall 
act in conformity with this obligation;  
(e) To take all appropriate measures to eliminate discrimination against 
women by any person, organization or enterprise;  
(f) To take all appropriate measures, including legislation, to modify or 
abolish existing laws, regulations, customs and practices which constitute 
discrimination against women;  
(g) To repeal all national penal provisions which constitute discrimination 
against women.  

 

Article 3  
States Parties shall take in all fields, in particular in the political, social, 
economic and cultural fields, all appropriate measures, including legislation, 
to en sure the full development and advancement of women , for the 
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purpose of guaranteeing them the exercise and enjoyment of human rights 
and fundamental freedoms on a basis of equality with men. 
 

Article 4  
1. Adoption by States Parties of temporary special measures aimed at 
accelerating de facto equality between men and women shall not be 
considered discrimination as defined in the present Convention, but shall in 
no way entail as a consequence the maintenance of unequal or separate 

standards; these measures shall be discontinued when the objectives of 
equality of opportunity and treatment have been achieved.  
2. Adoption by States Parties of special measures, including those measures 
contained in the present Convention, aimed at protecting maternity shall not 
be considered discriminatory.  
 
Article 5  
States Parties shall take all appropriate measures:  
(a) To modify the social and cultural patterns of conduct of men and 
women, with a view to achieving the elimination of prejudices and 
customary and all other practices which are based on the idea of the 
inferiority or the superiority of either of the sexes or on stereotyped roles 
for men and women;  
(b) To ensure that family education includes a proper understanding of 
maternity as a social function and the recognition of the common 
responsibility of men and women in the upbringing and development of 
their children, it being understood that the interest of the children is the 
primordial consideration in all cases.  

 

Article 6  
States Parties shall take all appropriate measures, including legislation, to 
suppress all forms of traffic in women and exploitation of prostitution of 
women. 
 
PART II  
 

Article 7  
States Parties shall take all appropriate measures to eliminate discrimination 
against women in the political and public life of the country and, in 
particular, shall ensure to women, on equal terms with men, the right:  
(a) To vote in all elections and public referenda and to be eligible for 
election to all publicly elected bodies;  
(b) To participate in the formulation of government policy and the 
implementation thereof and to hold public office and perform all public 
functions at all levels of government;  
(c) To participate in non-governmental organizations and associations 
concerned with the public and political life of the country.  
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Article 8  
States Parties shall take all appropriate measures to ensure to women, on 
equal terms with men and without any discrimination, the opportunity to 
represent their Governments at the international level and to participate in 
the work of international organizations. 
 
Article 9  
1. States Parties shall grant women equal rights with men to acquire, 

change or retain their nationality. They shall ensure in particular that neither 
marriage to an alien nor change of nationality by the husband during 
marriage shall automatically change the nationality of the wife, render her 
stateless or force upon her the nationality of the husband.  
2. States Parties shall grant women equal rights with men with respect to 
the nationality of their children.  
 
PART III  
 

Article 10  
States Parties shall take all appropriate measures to eliminate discrimination 
against women in order to ensure to them equal rights with men in the field 
of education and in particular to ensure, on a basis of equality of men and 
women:  
(a) The same conditions for career and vocational guidance, for access to 
studies and for the achievement of diplomas in educational establishments 
of all categories in rural as well as in urban areas; this equality shall be 
ensured in pre-school, general, technical, professional and higher technical 
education, as well as in all types of vocational training;  
(b) Access to the same curricula, the same examinations, teaching staff 
with qualifications of the same standard and school premises and 
equipment of the same quality;  
(c) The elimination of any stereotyped concept of the roles of men and 
women at all levels and in all forms of education by encouraging 
coeducation and other types of education which will help to achieve this 
aim and, in particular, by the revision of textbooks and school 
programmes and the adaptation of teaching methods;  
(d) The same opportunities to benefit from scholarships and other study 
grants;  
(e) The same opportunities for access to programmes of continuing 
education, including adult and functional literacy programmes, particularly 
those aimed at reducing, at the earliest possible time, any gap in 
education existing between men and women;  
(f) The reduction of female student drop-out rates and the organization of 
programmes for girls and women who have left school prematurely;  
(g) The same Opportunities to participate actively in sports and physical 
education;  
(h) Access to specific educational information to help to ensure the health 
and well-being of families, including information and advice on family 
planning.  
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Article 11  
1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of employment in order to ensure, 
on a basis of equality of men and women, the same rights, in particular:  
(a) The right to work as an inalienable right of all human beings;  
(b) The right to the same employment opportunities, including the 
application of the same criteria for selection in matters of employment;  
(c) The right to free choice of profession and employment, the right to 

promotion, job security and all benefits and conditions of service and the 
right to receive vocational training and retraining, including 
apprenticeships, advanced vocational training and recurrent training;  
(d) The right to equal remuneration, including benefits, and to equal 
treatment in respect of work of equal value, as well as equality of 
treatment in the evaluation of the quality of work;  
(e) The right to social security, particularly in cases of retirement, 
unemployment, sickness, invalidity and old age and other incapacity to 
work, as well as the right to paid leave;  
(f) The right to protection of health and to safety in working conditions, 
including the safeguarding of the function of reproduction.  

2. In order to prevent discrimination against women on the grounds of 
marriage or maternity and to ensure their effective right to work, States 
Parties shall take appropriate measures:  
(a) To prohibit, subject to the imposition of sanctions, dismissal on the 
grounds of pregnancy or of maternity leave and discrimination in 
dismissals on the basis of marital status;  
(b) To introduce maternity leave with pay or with comparable social 
benefits without loss of former employment, seniority or social allowances;  
(c) To encourage the provision of the necessary supporting social services 
to enable parents to combine family obligations with work responsibilities 
and participation in public life, in particular through promoting the 
establishment and development of a network of child-care facilities;  
(d) To provide special protection to women during pregnancy in types of 
work proved to be harmful to them.  

3. Protective legislation relating to matters covered in this article shall be 
reviewed periodically in the light of scientific and technological knowledge 
and shall be revised, repealed or extended as necessary. 
 
Article 12  
1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of health care in order to ensure, 
on a basis of equality of men and women, access to health care services, 
including those related to family planning.  
2. Notwithstanding the provisions of paragraph I of this article, States 
Parties shall ensure to women appropriate services in connection with 
pregnancy, confinement and the post-natal period, granting free services 
where necessary, as well as adequate nutrition during pregnancy and 
lactation.  
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Article 13  
States Parties shall take all appropriate measures to eliminate discrimination 
against women in other areas of economic and social life in order to ensure, 
on a basis of equality of men and women, the same rights, in particular:  
(a) The right to family benefits;  
(b) The right to bank loans, mortgages and other forms of financial credit;  
(c) The right to participate in recreational activities, sports and all aspects 
of cultural life.  

 

Article 14  
1. States Parties shall take into account the particular problems faced by 
rural women and the significant roles which rural women play in the 
economic survival of their families, including their work in the non-
monetized sectors of the economy, and shall take all appropriate measures 
to ensure the application of the provisions of the present Convention to 
women in rural areas.  
2. States Parties shall take all appropriate measures to eliminate 
discrimination against women in rural areas in order to ensure, on a basis of 
equality of men and women, that they participate in and benefit from rural 
development and, in particular, shall ensure to such women the right:  
(a) To participate in the elaboration and implementation of development 
planning at all levels;  
(b) To have access to adequate health care facilities, including 
information, counselling and services in family planning;  
(c) To benefit directly from social security programmes;  
(d) To obtain all types of training and education, formal and non-formal, 
including that relating to functional literacy, as well as, inter alia, the 
benefit of all community and extension services, in order to increase their 
technical proficiency;  
(e) To organize self-help groups and co-operatives in order to obtain equal 
access to economic opportunities through employment or self 
employment;  
(f) To participate in all community activities;  
(g) To have access to agricultural credit and loans, marketing facilities, 
appropriate technology and equal treatment in land and agrarian reform 
as well as in land resettlement schemes;  
(h) To enjoy adequate living conditions, particularly in relation to housing, 
sanitation, electricity and water supply, transport and communications.  

 
PART IV  
 

Article 15  
1. States Parties shall accord to women equality with men before the law.  
2. States Parties shall accord to women, in civil matters, a legal capacity 
identical to that of men and the same opportunities to exercise that 
capacity. In particular, they shall give women equal rights to conclude 
contracts and to administer property and shall treat them equally in all 
stages of procedure in courts and tribunals.  



Chapter 8 

SIM Special 34 196 

3. States Parties agree that all contracts and all other private instruments of 
any kind with a legal effect which is directed at restricting the legal capacity 
of women shall be deemed null and void.  
4. States Parties shall accord to men and women the same rights with 
regard to the law relating to the movement of persons and the freedom to 
choose their residence and domicile.  
 

Article 16  

1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in all matters relating to marriage and family 
relations and in particular shall ensure, on a basis of equality of men and 
women:  
(a) The same right to enter into marriage;  
(b) The same right freely to choose a spouse and to enter into marriage 
only with their free and full consent;  
(c) The same rights and responsibilities during marriage and at its 
dissolution;  
(d) The same rights and responsibilities as parents, irrespective of their 
marital status, in matters relating to their children; in all cases the 
interests of the children shall be paramount;  
(e) The same rights to decide freely and responsibly on the number and 
spacing of their children and to have access to the information, education 
and means to enable them to exercise these rights;  
(f) The same rights and responsibilities with regard to guardianship, 
wardship, trusteeship and adoption of children, or similar institutions 
where these concepts exist in national legislation; in all cases the interests 
of the children shall be paramount;  
(g) The same personal rights as husband and wife, including the right to 
choose a family name, a profession and an occupation;  
(h) The same rights for both spouses in respect of the ownership, 
acquisition, management, administration, enjoyment and disposition of 
property, whether free of charge or for a valuable consideration.  

 
2. The betrothal and the marriage of a child shall have no legal effect, and 
all necessary action, including legislation, shall be taken to specify a 
minimum age for marriage and to make the registration of marriages in an 
official registry compulsory. 
 
PART V  
 

Article 17  
1. For the purpose of considering the progress made in the implementation 
of the present Convention, there shall be established a Committee on the 
Elimination of Discrimination against Women (hereinafter referred to as the 
Committee) consisting, at the time of entry into force of the Convention, of 
eighteen and, after ratification of or accession to the Convention by the 
thirty-fifth State Party, of twenty-three experts of high moral standing and 
competence in the field covered by the Convention. The experts shall be 
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elected by States Parties from among their nationals and shall serve in their 
personal capacity, consideration being given to equitable geographical 
distribution and to the representation of the different forms of civilization as 
well as the principal legal systems.  
2. The members of the Committee shall be elected by secret ballot from a 
list of persons nominated by States Parties. Each State Party may nominate 
one person from among its own nationals.  
3. The initial election shall be held six months after the date of the entry into 

force of the present Convention. At least three months before the date of 
each election the Secretary-General of the United Nations shall address a 
letter to the States Parties inviting them to submit their nominations within 
two months. The Secretary-General shall prepare a list in alphabetical order 
of all persons thus nominated, indicating the States Parties which have 
nominated them, and shall submit it to the States Parties.  
4. Elections of the members of the Committee shall be held at a meeting of 
States Parties convened by the Secretary-General at United Nations 
Headquarters. At that meeting, for which two thirds of the States Parties 
shall constitute a quorum, the persons elected to the Committee shall be 
those nominees who obtain the largest number of votes and an absolute 
majority of the votes of the representatives of States Parties present and 
voting.  
5. The members of the Committee shall be elected for a term of four years. 
However, the terms of nine of the members elected at the first election shall 
expire at the end of two years; immediately after the first election the 
names of these nine members shall be chosen by lot by the Chairman of the 
Committee.  
6. The election of the five additional members of the Committee shall be 
held in accordance with the provisions of paragraphs 2, 3 and 4 of this 
article, following the thirty-fifth ratification or accession. The terms of two of 
the additional members elected on this occasion shall expire at the end of 
two years, the names of these two members having been chosen by lot by 
the Chairman of the Committee.  
7. For the filling of casual vacancies, the State Party whose expert has 
ceased to function as a member of the Committee shall appoint another 
expert from among its nationals, subject to the approval of the Committee.  
8. The members of the Committee shall, with the approval of the General 
Assembly, receive emoluments from United Nations resources on such terms 
and conditions as the Assembly may decide, having regard to the 
importance of the Committee's responsibilities.  
9. The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the 
Committee under the present Convention.  
 

Article 18  
1. States Parties undertake to submit to the Secretary-General of the United 
Nations, for consideration by the Committee, a report on the legislative, 
judicial, administrative or other measures which they have adopted to give 
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effect to the provisions of the present Convention and on the progress made 
in this respect:  
(a) Within one year after the entry into force for the State concerned;  
(b) Thereafter at least every four years and further whenever the 
Committee so requests.  

2. Reports may indicate factors and difficulties affecting the degree of 
fulfillment of obligations under the present Convention. 
 

Article 19  
1. The Committee shall adopt its own rules of procedure.  
2. The Committee shall elect its officers for a term of two years.  
 

Article 20  
1. The Committee shall normally meet for a period of not more than two 
weeks annually in order to consider the reports submitted in accordance with 
article 18 of the present Convention.  
2. The meetings of the Committee shall normally be held at United Nations 
Headquarters or at any other convenient place as determined by the 
Committee.  
 

Article 21  
1. The Committee shall, through the Economic and Social Council, report 
annually to the General Assembly of the United Nations on its activities and 
may make suggestions and general recommendations based on the 
examination of reports and information received from the States Parties. 
Such suggestions and general recommendations shall be included in the 
report of the Committee together with comments, if any, from States 
Parties.  
2. The Secretary-General of the United Nations shall transmit the reports of 
the Committee to the Commission on the Status of Women for its 
information.  
 

Article 22  
The specialized agencies shall be entitled to be represented at the 
consideration of the implementation of such provisions of the present 
Convention as fall within the scope of their activities. The Committee may 
invite the specialized agencies to submit reports on the implementation of 
the Convention in areas falling within the scope of their activities. 
 

PART VI  
 

Article 23  
Nothing in the present Convention shall affect any provisions that are more 
conducive to the achievement of equality between men and women which 
may be contained:  
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(a) In the legislation of a State Party; or  
(b) In any other international convention, treaty or agreement in force for 
that State.  
 

Article 24  
States Parties undertake to adopt all necessary measures at the national 
level aimed at achieving the full realization of the rights recognized in the 
present Convention. 

 
Article 25  
1. The present Convention shall be open for signature by all States.  
2. The Secretary-General of the United Nations is designated as the 
depositary of the present Convention.  
3. The present Convention is subject to ratification. Instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations.  
4. The present Convention shall be open to accession by all States. 
Accession shall be effected by the deposit of an instrument of accession with 
the Secretary-General of the United Nations.  
 

Article 26  
1. A request for the revision of the present Convention may be made at any 
time by any State Party by means of a notification in writing addressed to 
the Secretary-General of the United Nations.  
2. The General Assembly of the United Nations shall decide upon the steps, 
if any, to be taken in respect of such a request.  
 

Article 27  
1. The present Convention shall enter into force on the thirtieth day after the 
date of deposit with the Secretary-General of the United Nations of the 
twentieth instrument of ratification or accession.  
2. For each State ratifying the present Convention or acceding to it after the 
deposit of the twentieth instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after the date of the 
deposit of its own instrument of ratification or accession.  
 

Article 28  
1. The Secretary-General of the United Nations shall receive and circulate to 
all States the text of reservations made by States at the time of ratification 
or accession.  
2. A reservation incompatible with the object and purpose of the present 
Convention shall not be permitted.  
3. Reservations may be withdrawn at any time by notification to this effect 
addressed to the Secretary-General of the United Nations, who shall then 
inform all States thereof. Such notification shall take effect on the date on 
which it is received.  
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Article 29  
1. Any dispute between two or more States Parties concerning the 
interpretation or application of the present Convention which is not settled 
by negotiation shall, at the request of one of them, be submitted to 
arbitration. If within six months from the date of the request for arbitration 
the parties are unable to agree on the organization of the arbitration, any 
one of those parties may refer the dispute to the International Court of 
Justice by request in conformity with the Statute of the Court.  

2. Each State Party may at the time of signature or ratification of the 
present Convention or accession thereto declare that it does not consider 
itself bound by paragraph I of this article. The other States Parties shall not 
be bound by that paragraph with respect to any State Party which has made 
such a reservation.  
3. Any State Party which has made a reservation in accordance with 
paragraph 2 of this article may at any time withdraw that reservation by 
notification to the Secretary-General of the United Nations.  
 

Article 30  
The present Convention, the Arabic, Chinese, English, French, Russian and 
Spanish texts of which are equally authentic, shall be deposited with the 
Secretary-General of the United Nations.  
 
In witness whereof the undersigned, duly authorized, have signed the 
present Convention. 
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CHAPTER 9 

 

CHILDREN’S RIGHTS 
 
 
The Universal Declaration of Human Rights already indicated that 

childhood is “entitled to special care and assistance” (Article 25). Ever 

since the drafting of the Universal Declaration the vulnerable position 

of children, which deserves special protection by law, has received 

increasing attention. In 1959 the General Assembly of the United 

Nations adopted the Declaration of the rights of the Child. Although 

this text was not legally binding for states, it indicated the importance 

they attached to the protection of children. That declaration indicated 

that “the child, by reason of his physical and mental immaturity, needs 

special safeguards and care, including appropriate legal protection”. 

 The most important internationally binding text which protects 

children’s rights is the Convention on the Rights of the Child (CRC) 

which entered into force in 1989. It is the most widely ratified human 

rights treaty, with virtually all countries in the world having become 

parties to it, which shows how important the protection of children is 

deemed to be. Of course the rights of children are also protected 

through general human rights treaties such as the ICCPR and ICESCR 

and also through other special treaties, such as the Convention of the 

International Labour Organisation against all forms of child labour. A 

special feature of the Convention on the Rights of the Child is that it 

protects both civil rights of children and socio-economic rights. It thus 

provides a very good example of the interrelatedness and indivisibility 

of all human rights. In the years since its adoption, two optional 

protocols have been added to the Convention, which become binding 

only for those states that ratify them. The first is the Optional Protocol 

to the Convention on the Rights of the Child on the sale of children, 

child prostitution and child pornography. States who join this Protocol 

pledge to actively combat these crimes and to protect children against 

them. The second is the Optional Protocol to the Convention on the 

Rights of the Child on the involvement of children in armed conflict. 
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Specifically, it is meant to protect children against forced recruitment 

in armed forces. 

 

 It is important to note that under international human rights law, 

the definition of a child is “every human being below the age of 

eighteen years unless under the law applicable to the child, majority is 

attained earlier.” The Convention focuses on a number of aspects. 

Firstly, protection for children against harm, including violence of all 

forms, neglect, exploitation, or abuse. Secondly, the provision of basic 

needs for children – such as food and shelter – and thirdly the 

participation in decisions which affect them – the latter of course 

increasingly so as they grow older. Of course the well-being of the 

child is primarily a responsibility of the parents or legal guardians, but 

the state also has the obligation to protect the rights and needs of 

children. The underlying principle for all state action regarding 

children is “the best interests of the child”, as Article 3 of the 

Convention indicates. Thus, in assessing the situation of children not 

the needs or will of the parents should come first, but always the best 

interests of the children themselves should be the starting point. 

 

 A key aspect of the Convention is that it protects the rights of all 

children “without discrimination of any kind, irrespective of the 

child's or his or her parent's or legal guardian's race, colour, sex, 

language, religion, political or other opinion, national, ethnic or social 

origin, property, disability, birth or other status” (Article 2). This is 

similar to other human rights conventions, but a special feature is also 

that children should never be discriminated on account of the status, 

activities or opinions and beliefs of their parents or family. This means 

that states cannot for example deprive a child from basic healthcare 

because its parents are criminals or political dissidents. The status and 

protection of children’s rights is thus in the Convention made into an 

independent factor. In addition, the words “boy” or “girl” do not 

appear in the Convention, which once again emphasizes that no 

discrimination on the basis of sex is allowed. Both boys and girls 

should receive the same access to education, shelter, participation and 

shelter. Finally, any child belonging to minorities or indigenous 

groups “shall not be denied the right, in community with other 
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members of his or her group, to enjoy his or her own culture, to 

profess and practice his or her own religion, or to use his or her own 

language”, as Article 30 indicates. 

 

 The application of the Convention by states is supervised by the 

Committee on the Rights of the Child. This Committee works in a 

similar way as other treaty monitoring bodies: it considers state 

reports on the situation concerning children’s rights on a regular basis. 

However, the Committee cannot discuss individual complaints, since 

there is no such a procedure yet, although it is being discussed 

currently at the United Nations whether such a procedure should be 

created. The main protection for the rights of children should happen 

at the national level. Those states that lack sufficient means to do so 

can make use of international cooperation to improve the situation of 

children in their country, both bilaterally and through the UN’s 

specialized organization for Children, UNICEF. 

 

This is the complete text of the Convention: 

 
Convention on the Rights of the Child 

 
Adopted and opened for signature, ratification and accession by General 

Assembly resolution 44/25 of 20 November 1989 
 

Entry into force 2 September 1990, in accordance with article 49 
 

Preamble  
 
The States Parties to the present Convention,  
 
Considering that, in accordance with the principles proclaimed in the Charter 
of the United Nations, recognition of the inherent dignity and of the equal 
and inalienable rights of all members of the human family is the foundation 
of freedom, justice and peace in the world,  
 
Bearing in mind that the peoples of the United Nations have, in the Charter, 
reaffirmed their faith in fundamental human rights and in the dignity and 
worth of the human person, and have determined to promote social progress 

and better standards of life in larger freedom,  
 
Recognizing that the United Nations has, in the Universal Declaration of 
Human Rights and in the International Covenants on Human Rights, 
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proclaimed and agreed that everyone is entitled to all the rights and 
freedoms set forth therein, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status,  
 
Recalling that, in the Universal Declaration of Human Rights, the United 
Nations has proclaimed that childhood is entitled to special care and 
assistance,  

 
Convinced that the family, as the fundamental group of society and the 
natural environment for the growth and well-being of all its members and 
particularly children, should be afforded the necessary protection and 
assistance so that it can fully assume its responsibilities within the 
community,  
 
Recognizing that the child, for the full and harmonious development of his or 
her personality, should grow up in a family environment, in an atmosphere 
of happiness, love and understanding,  
 
Considering that the child should be fully prepared to live an individual life in 
society, and brought up in the spirit of the ideals proclaimed in the Charter 
of the United Nations, and in particular in the spirit of peace, dignity, 
tolerance, freedom, equality and solidarity,  
 
Bearing in mind that the need to extend particular care to the child has been 
stated in the Geneva Declaration of the Rights of the Child of 1924 and in 
the Declaration of the Rights of the Child adopted by the General Assembly 
on 20 November 1959 and recognized in the Universal Declaration of Human 
Rights, in the International Covenant on Civil and Political Rights (in 
particular in articles 23 and 24), in the International Covenant on Economic, 
Social and Cultural Rights (in particular in article 10) and in the statutes and 
relevant instruments of specialized agencies and international organizations 
concerned with the welfare of children,  
 
Bearing in mind that, as indicated in the Declaration of the Rights of the 
Child, "the child, by reason of his physical and mental immaturity, needs 
special safeguards and care, including appropriate legal protection, before as 
well as after birth",  
 
Recalling the provisions of the Declaration on Social and Legal Principles 
relating to the Protection and Welfare of Children, with Special Reference to 
Foster Placement and Adoption Nationally and Internationally; the United 
Nations Standard Minimum Rules for the Administration of Juvenile Justice 
(The Beijing Rules); and the Declaration on the Protection of Women and 
Children in Emergency and Armed Conflict, Recognizing that, in all countries 
in the world, there are children living in exceptionally difficult conditions, and 
that such children need special consideration,  
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Taking due account of the importance of the traditions and cultural values of 
each people for the protection and harmonious development of the child, 
Recognizing the importance of international co-operation for improving the 
living conditions of children in every country, in particular in the developing 
countries,  
 
Have agreed as follows:  
 

PART I  
 
Article 1  
For the purposes of the present Convention, a child means every human 
being below the age of eighteen years unless under the law applicable to the 
child, majority is attained earlier.  
 
Article 2  
1. States Parties shall respect and ensure the rights set forth in the present 
Convention to each child within their jurisdiction without discrimination of 
any kind, irrespective of the child's or his or her parent's or legal guardian's 
race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status.  
2. States Parties shall take all appropriate measures to ensure that the child 
is protected against all forms of discrimination or punishment on the basis of 
the status, activities, expressed opinions, or beliefs of the child's parents, 
legal guardians, or family members.  
 
Article 3  
1. In all actions concerning children, whether undertaken by public or private 
social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary 
consideration.  
2. States Parties undertake to ensure the child such protection and care as is 
necessary for his or her well-being, taking into account the rights and duties 
of his or her parents, legal guardians, or other individuals legally responsible 
for him or her, and, to this end, shall take all appropriate legislative and 
administrative measures.  
3. States Parties shall ensure that the institutions, services and facilities 
responsible for the care or protection of children shall conform with the 
standards established by competent authorities, particularly in the areas of 
safety, health, in the number and suitability of their staff, as well as 
competent supervision.  
 
Article 4  
States Parties shall undertake all appropriate legislative, administrative, and 
other measures for the implementation of the rights recognized in the 
present Convention. With regard to economic, social and cultural rights, 
States Parties shall undertake such measures to the maximum extent of 
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their available resources and, where needed, within the framework of 
international co-operation.  
 
Article 5  
States Parties shall respect the responsibilities, rights and duties of parents 
or, where applicable, the members of the extended family or community as 
provided for by local custom, legal guardians or other persons legally 
responsible for the child, to provide, in a manner consistent with the 

evolving capacities of the child, appropriate direction and guidance in the 
exercise by the child of the rights recognized in the present Convention.  
 
Article 6  
1. States Parties recognize that every child has the inherent right to life.  
2. States Parties shall ensure to the maximum extent possible the survival 
and development of the child.  
 
Article 7  
1. The child shall be registered immediately after birth and shall have the 
right from birth to a name, the right to acquire a nationality and. as far as 
possible, the right to know and be cared for by his or her parents.  
2. States Parties shall ensure the implementation of these rights in 
accordance with their national law and their obligations under the relevant 
international instruments in this field, in particular where the child would 
otherwise be stateless.  
 
Article 8  
1. States Parties undertake to respect the right of the child to preserve his 
or her identity, including nationality, name and family relations as 
recognized by law without unlawful interference.  
2. Where a child is illegally deprived of some or all of the elements of his or 
her identity, States Parties shall provide appropriate assistance and 
protection, with a view to re-establishing speedily his or her identity.  
 
Article 9  
1. States Parties shall ensure that a child shall not be separated from his or 
her parents against their will, except when competent authorities subject to 
judicial review determine, in accordance with applicable law and procedures, 
that such separation is necessary for the best interests of the child. Such 
determination may be necessary in a particular case such as one involving 
abuse or neglect of the child by the parents, or one where the parents are 
living separately and a decision must be made as to the child's place of 
residence.  
2. In any proceedings pursuant to paragraph 1 of the present article, all 
interested parties shall be given an opportunity to participate in the 
proceedings and make their views known.  
3. States Parties shall respect the right of the child who is separated from 
one or both parents to maintain personal relations and direct contact with 
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both parents on a regular basis, except if it is contrary to the child's best 
interests.  
4. Where such separation results from any action initiated by a State Party, 
such as the detention, imprisonment, exile, deportation or death (including 
death arising from any cause while the person is in the custody of the State) 
of one or both parents or of the child, that State Party shall, upon request, 
provide the parents, the child or, if appropriate, another member of the 
family with the essential information concerning the whereabouts of the 

absent member(s) of the family unless the provision of the information 
would be detrimental to the well-being of the child. States Parties shall 
further ensure that the submission of such a request shall of itself entail no 
adverse consequences for the person(s) concerned.  
 
Article 10  
1. In accordance with the obligation of States Parties under article 9, 
paragraph 1, applications by a child or his or her parents to enter or leave a 
State Party for the purpose of family reunification shall be dealt with by 
States Parties in a positive, humane and expeditious manner. States Parties 
shall further ensure that the submission of such a request shall entail no 
adverse consequences for the applicants and for the members of their 
family.  
2. A child whose parents reside in different States shall have the right to 
maintain on a regular basis, save in exceptional circumstances personal 
relations and direct contacts with both parents. Towards that end and in 
accordance with the obligation of States Parties under article 9, paragraph 1, 
States Parties shall respect the right of the child and his or her parents to 
leave any country, including their own, and to enter their own country. The 
right to leave any country shall be subject only to such restrictions as are 
prescribed by law and which are necessary to protect the national security, 
public order (ordre public), public health or morals or the rights and 
freedoms of others and are consistent with the other rights recognized in the 
present Convention.  
 
Article 11  
1. States Parties shall take measures to combat the illicit transfer and non-
return of children abroad.  
2. To this end, States Parties shall promote the conclusion of bilateral or 
multilateral agreements or accession to existing agreements.  
 
Article 12  
1. States Parties shall assure to the child who is capable of forming his or 
her own views the right to express those views freely in all matters affecting 
the child, the views of the child being given due weight in accordance with 
the age and maturity of the child.  
2. For this purpose, the child shall in particular be provided the opportunity 
to be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in a 
manner consistent with the procedural rules of national law.  
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Article 13  
1. The child shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of the child's choice.  
2. The exercise of this right may be subject to certain restrictions, but these 
shall only be such as are provided by law and are necessary:  
(a) For respect of the rights or reputations of others; or  

(b) For the protection of national security or of public order (ordre public), 
or of public health or morals.  

 
Article 14 
1. States Parties shall respect the right of the child to freedom of thought, 
conscience and religion.  
2. States Parties shall respect the rights and duties of the parents and, when 
applicable, legal guardians, to provide direction to the child in the exercise of 
his or her right in a manner consistent with the evolving capacities of the 
child.  
3. Freedom to manifest one's religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public 
safety, order, health or morals, or the fundamental rights and freedoms of 
others.  
 
Article 15 
1. States Parties recognize the rights of the child to freedom of association 
and to freedom of peaceful assembly.  
2. No restrictions may be placed on the exercise of these rights other than 
those imposed in conformity with the law and which are necessary in a 
democratic society in the interests of national security or public safety, 
public order (ordre public), the protection of public health or morals or the 
protection of the rights and freedoms of others.  
 
Article 16 
1. No child shall be subjected to arbitrary or unlawful interference with his or 
her privacy, family, or correspondence, nor to unlawful attacks on his or her 
honour and reputation.  
2. The child has the right to the protection of the law against such 
interference or attacks.  
 
Article 17 
States Parties recognize the important function performed by the mass 
media and shall ensure that the child has access to information and material 
from a diversity of national and international sources, especially those aimed 
at the promotion of his or her social, spiritual and moral well-being and 
physical and mental health.  
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To this end, States Parties shall:  
(a) Encourage the mass media to disseminate information and material of 
social and cultural benefit to the child and in accordance with the spirit of 
article 29;  
(b) Encourage international co-operation in the production, exchange and 
dissemination of such information and material from a diversity of cultural, 
national and international sources;  
(c) Encourage the production and dissemination of children's books;  

(d) Encourage the mass media to have particular regard to the linguistic 
needs of the child who belongs to a minority group or who is indigenous;  
(e) Encourage the development of appropriate guidelines for the 
protection of the child from information and material injurious to his or her 
well-being, bearing in mind the provisions of articles 13 and 18.  

 
Article 18 
1. States Parties shall use their best efforts to ensure recognition of the 
principle that both parents have common responsibilities for the upbringing 
and development of the child. Parents or, as the case may be, legal 
guardians, have the primary responsibility for the upbringing and 
development of the child. The best interests of the child will be their basic 
concern.  
2. For the purpose of guaranteeing and promoting the rights set forth in the 
present Convention, States Parties shall render appropriate assistance to 
parents and legal guardians in the performance of their child-rearing 
responsibilities and shall ensure the development of institutions, facilities 
and services for the care of children.  
3. States Parties shall take all appropriate measures to ensure that children 
of working parents have the right to benefit from child-care services and 
facilities for which they are eligible.  
 
Article 19 
1. States Parties shall take all appropriate legislative, administrative, social 
and educational measures to protect the child from all forms of physical or 
mental violence, injury or abuse, neglect or negligent treatment, 
maltreatment or exploitation, including sexual abuse, while in the care of 
parent(s), legal guardian(s) or any other person who has the care of the 
child.  
2. Such protective measures should, as appropriate, include effective 
procedures for the establishment of social programmes to provide necessary 
support for the child and for those who have the care of the child, as well as 
for other forms of prevention and for identification, reporting, referral, 
investigation, treatment and follow-up of instances of child maltreatment 
described heretofore, and, as appropriate, for judicial involvement.  
 
Article 20 
1. A child temporarily or permanently deprived of his or her family 
environment, or in whose own best interests cannot be allowed to remain in 
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that environment, shall be entitled to special protection and assistance 
provided by the State.  
2. States Parties shall in accordance with their national laws ensure 
alternative care for such a child.  
3. Such care could include, inter alia, foster placement, kafalah of Islamic 
law, adoption or if necessary placement in suitable institutions for the care 
of children. When considering solutions, due regard shall be paid to the 
desirability of continuity in a child's upbringing and to the child's ethnic, 

religious, cultural and linguistic background.  
 
Article 21 
States Parties that recognize and/or permit the system of adoption shall 
ensure that the best interests of the child shall be the paramount 
consideration and they shall:  
(a) Ensure that the adoption of a child is authorized only by competent 
authorities who determine, in accordance with applicable law and 
procedures and on the basis of all pertinent and reliable information, that 
the adoption is permissible in view of the child's status concerning 
parents, relatives and legal guardians and that, if required, the persons 
concerned have given their informed consent to the adoption on the basis 
of such counseling as may be necessary;  
(b) Recognize that inter-country adoption may be considered as an 
alternative means of child's care, if the child cannot be placed in a foster 
or an adoptive family or cannot in any suitable manner be cared for in the 
child's country of origin;  
(c) Ensure that the child concerned by inter-country adoption enjoys 
safeguards and standards equivalent to those existing in the case of 
national adoption;  
(d) Take all appropriate measures to ensure that, in inter-country 
adoption, the placement does not result in improper financial gain for 
those involved in it;  
(e) Promote, where appropriate, the objectives of the present article by 
concluding bilateral or multilateral arrangements or agreements, and 
endeavour, within this framework, to ensure that the placement of the 
child in another country is carried out by competent authorities or organs.  

 
Article 22 
1. States Parties shall take appropriate measures to ensure that a child who 
is seeking refugee status or who is considered a refugee in accordance with 
applicable international or domestic law and procedures shall, whether 
unaccompanied or accompanied by his or her parents or by any other 
person, receive appropriate protection and humanitarian assistance in the 
enjoyment of applicable rights set forth in the present Convention and in 
other international human rights or humanitarian instruments to which the 
said States are Parties.  
2. For this purpose, States Parties shall provide, as they consider 
appropriate, co-operation in any efforts by the United Nations and other 
competent intergovernmental organizations or non-governmental 
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organizations co-operating with the United Nations to protect and assist such 
a child and to trace the parents or other members of the family of any 
refugee child in order to obtain information necessary for reunification with 
his or her family. In cases where no parents or other members of the family 
can be found, the child shall be accorded the same protection as any other 
child permanently or temporarily deprived of his or her family environment 
for any reason, as set forth in the present Convention.  
 

Article 23 
1. States Parties recognize that a mentally or physically disabled child should 
enjoy a full and decent life, in conditions which ensure dignity, promote self-
reliance and facilitate the child's active participation in the community.  
2. States Parties recognize the right of the disabled child to special care and 
shall encourage and ensure the extension, subject to available resources, to 
the eligible child and those responsible for his or her care, of assistance for 
which application is made and which is appropriate to the child's condition 
and to the circumstances of the parents or others caring for the child.  
3. Recognizing the special needs of a disabled child, assistance extended in 
accordance with paragraph 2 of the present article shall be provided free of 
charge, whenever possible, taking into account the financial resources of the 
parents or others caring for the child, and shall be designed to ensure that 
the disabled child has effective access to and receives education, training, 
health care services, rehabilitation services, preparation for employment and 
recreation opportunities in a manner conducive to the child's achieving the 
fullest possible social integration and individual development, including his or 
her cultural and spiritual development  
4. States Parties shall promote, in the spirit of international cooperation, the 
exchange of appropriate information in the field of preventive health care 
and of medical, psychological and functional treatment of disabled children, 
including dissemination of and access to information concerning methods of 
rehabilitation, education and vocational services, with the aim of enabling 
States Parties to improve their capabilities and skills and to widen their 
experience in these areas. In this regard, particular account shall be taken of 
the needs of developing countries.  
 
Article 24 
1. States Parties recognize the right of the child to the enjoyment of the 
highest attainable standard of health and to facilities for the treatment of 
illness and rehabilitation of health. States Parties shall strive to ensure that 
no child is deprived of his or her right of access to such health care services.  
2. States Parties shall pursue full implementation of this right and, in 
particular, shall take appropriate measures:  
(a) To diminish infant and child mortality;  
(b) To ensure the provision of necessary medical assistance and health 
care to all children with emphasis on the development of primary health 
care;  
(c) To combat disease and malnutrition, including within the framework of 
primary health care, through, inter alia, the application of readily available 
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technology and through the provision of adequate nutritious foods and 
clean drinking-water, taking into consideration the dangers and risks of 
environmental pollution;  
(d) To ensure appropriate pre-natal and post-natal health care for 
mothers;  
(e) To ensure that all segments of society, in particular parents and 
children, are informed, have access to education and are supported in the 
use of basic knowledge of child health and nutrition, the advantages of 

breastfeeding, hygiene and environmental sanitation and the prevention of 
accidents;  
(f) To develop preventive health care, guidance for parents and family 
planning education and services.  

3. States Parties shall take all effective and appropriate measures with a 
view to abolishing traditional practices prejudicial to the health of children.  
4. States Parties undertake to promote and encourage international co-
operation with a view to achieving progressively the full realization of the 
right recognized in the present article. In this regard, particular account shall 
be taken of the needs of developing countries.  
 
Article 25 
States Parties recognize the right of a child who has been placed by the 
competent authorities for the purposes of care, protection or treatment of 
his or her physical or mental health, to a periodic review of the treatment 
provided to the child and all other circumstances relevant to his or her 
placement.  
 
Article 26 
1. States Parties shall recognize for every child the right to benefit from 
social security, including social insurance, and shall take the necessary 
measures to achieve the full realization of this right in accordance with their 
national law.  
2. The benefits should, where appropriate, be granted, taking into account 
the resources and the circumstances of the child and persons having 
responsibility for the maintenance of the child, as well as any other 
consideration relevant to an application for benefits made by or on behalf of 
the child.  
 
Article 27 
1. States Parties recognize the right of every child to a standard of living 
adequate for the child's physical, mental, spiritual, moral and social 
development.  
2. The parent(s) or others responsible for the child have the primary 
responsibility to secure, within their abilities and financial capacities, the 
conditions of living necessary for the child's development.  
3. States Parties, in accordance with national conditions and within their 
means, shall take appropriate measures to assist parents and others 
responsible for the child to implement this right and shall in case of need 
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provide material assistance and support programmes, particularly with 
regard to nutrition, clothing and housing.  
4. States Parties shall take all appropriate measures to secure the recovery 
of maintenance for the child from the parents or other persons having 
financial responsibility for the child, both within the State Party and from 
abroad. In particular, where the person having financial responsibility for the 
child lives in a State different from that of the child, States Parties shall 
promote the accession to international agreements or the conclusion of such 

agreements, as well as the making of other appropriate arrangements.  
 
Article 28 
1. States Parties recognize the right of the child to education, and with a 
view to achieving this right progressively and on the basis of equal 
opportunity, they shall, in particular:  
(a) Make primary education compulsory and available free to all;  
(b) Encourage the development of different forms of secondary education, 
including general and vocational education, make them available and 
accessible to every child, and take appropriate measures such as the 
introduction of free education and offering financial assistance in case of 
need;  
(c) Make higher education accessible to all on the basis of capacity by 
every appropriate means;  
(d) Make educational and vocational information and guidance available 
and accessible to all children;  
(e) Take measures to encourage regular attendance at schools and the 
reduction of drop-out rates.  

2. States Parties shall take all appropriate measures to ensure that school 
discipline is administered in a manner consistent with the child's human 
dignity and in conformity with the present Convention.  
3. States Parties shall promote and encourage international cooperation in 
matters relating to education, in particular with a view to contributing to the 
elimination of ignorance and illiteracy throughout the world and facilitating 
access to scientific and technical knowledge and modern teaching methods. 
In this regard, particular account shall be taken of the needs of developing 
countries.  
 
Article 29  
1. States Parties agree that the education of the child shall be directed to:  
(a) The development of the child's personality, talents and mental and 
physical abilities to their fullest potential;  
(b) The development of respect for human rights and fundamental 
freedoms, and for the principles enshrined in the Charter of the United 
Nations;  
(c) The development of respect for the child's parents, his or her own 
cultural identity, language and values, for the national values of the 
country in which the child is living, the country from which he or she may 
originate, and for civilizations different from his or her own;  
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(d) The preparation of the child for responsible life in a free society, in the 
spirit of understanding, peace, tolerance, equality of sexes, and friendship 
among all peoples, ethnic, national and religious groups and persons of 
indigenous origin;  
(e) The development of respect for the natural environment.  

2. No part of the present article or article 28 shall be construed so as to 
interfere with the liberty of individuals and bodies to establish and direct 
educational institutions, subject always to the observance of the principle set 

forth in paragraph 1 of the present article and to the requirements that the 
education given in such institutions shall conform to such minimum 
standards as may be laid down by the State. 
 
Article 30 
In those States in which ethnic, religious or linguistic minorities or persons 
of indigenous origin exist, a child belonging to such a minority or who is 
indigenous shall not be denied the right, in community with other members 
of his or her group, to enjoy his or her own culture, to profess and practise 
his or her own religion, or to use his or her own language.  
 
Article 31 
1. States Parties recognize the right of the child to rest and leisure, to 
engage in play and recreational activities appropriate to the age of the child 
and to participate freely in cultural life and the arts.  
2. States Parties shall respect and promote the right of the child to 
participate fully in cultural and artistic life and shall encourage the provision 
of appropriate and equal opportunities for cultural, artistic, recreational and 
leisure activity.  
 
Article 32 
1. States Parties recognize the right of the child to be protected from 
economic exploitation and from performing any work that is likely to be 
hazardous or to interfere with the child's education, or to be harmful to the 
child's health or physical, mental, spiritual, moral or social development.  
2. States Parties shall take legislative, administrative, social and educational 
measures to ensure the implementation of the present article. To this end, 
and having regard to the relevant provisions of other international 
instruments, States Parties shall in particular:  
(a) Provide for a minimum age or minimum ages for admission to 
employment;  
(b) Provide for appropriate regulation of the hours and conditions of 
employment;  
(c) Provide for appropriate penalties or other sanctions to ensure the 
effective enforcement of the present article.  

 
Article 33 
States Parties shall take all appropriate measures, including legislative, 
administrative, social and educational measures, to protect children from the 
illicit use of narcotic drugs and psychotropic substances as defined in the 
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relevant international treaties, and to prevent the use of children in the illicit 
production and trafficking of such substances.  
 
Article 34 
States Parties undertake to protect the child from all forms of sexual 
exploitation and sexual abuse. For these purposes, States Parties shall in 
particular take all appropriate national, bilateral and multilateral measures to 
prevent:  

(a) The inducement or coercion of a child to engage in any unlawful sexual 
activity;  
(b) The exploitative use of children in prostitution or other unlawful sexual 
practices;  
(c) The exploitative use of children in pornographic performances and 
materials.  

 
Article 35 
States Parties shall take all appropriate national, bilateral and multilateral 
measures to prevent the abduction of, the sale of or traffic in children for 
any purpose or in any form.  
 
Article 36 
States Parties shall protect the child against all other forms of exploitation 
prejudicial to any aspects of the child's welfare.  
 
Article 37 
States Parties shall ensure that:  
(a) No child shall be subjected to torture or other cruel, inhuman or 
degrading treatment or punishment. Neither capital punishment nor life 
imprisonment without possibility of release shall be imposed for offences 
committed by persons below eighteen years of age;  
(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. 
The arrest, detention or imprisonment of a child shall be in conformity with 
the law and shall be used only as a measure of last resort and for the 
shortest appropriate period of time;  
(c) Every child deprived of liberty shall be treated with humanity and 
respect for the inherent dignity of the human person, and in a manner 
which takes into account the needs of persons of his or her age. In 
particular, every child deprived of liberty shall be separated from adults 
unless it is considered in the child's best interest not to do so and shall 
have the right to maintain contact with his or her family through 
correspondence and visits, save in exceptional circumstances;  
(d) Every child deprived of his or her liberty shall have the right to prompt 
access to legal and other appropriate assistance, as well as the right to 
challenge the legality of the deprivation of his or her liberty before a court 
or other competent, independent and impartial authority, and to a prompt 
decision on any such action.  
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Article 38 
1. States Parties undertake to respect and to ensure respect for rules of 
international humanitarian law applicable to them in armed conflicts which 
are relevant to the child.  
2. States Parties shall take all feasible measures to ensure that persons who 
have not attained the age of fifteen years do not take a direct part in 
hostilities.  
3. States Parties shall refrain from recruiting any person who has not 

attained the age of fifteen years into their armed forces. In recruiting among 
those persons who have attained the age of fifteen years but who have not 
attained the age of eighteen years, States Parties shall endeavour to give 
priority to those who are oldest.  
4. In accordance with their obligations under international humanitarian law 
to protect the civilian population in armed conflicts, States Parties shall take 
all feasible measures to ensure protection and care of children who are 
affected by an armed conflict.  
 
Article 39 
States Parties shall take all appropriate measures to promote physical and 
psychological recovery and social reintegration of a child victim of: any form 
of neglect, exploitation, or abuse; torture or any other form of cruel, 
inhuman or degrading treatment or punishment; or armed conflicts. Such 
recovery and reintegration shall take place in an environment which fosters 
the health, self-respect and dignity of the child.  
 
Article 40 
1. States Parties recognize the right of every child alleged as, accused of, or 
recognized as having infringed the penal law to be treated in a manner 
consistent with the promotion of the child's sense of dignity and worth, 
which reinforces the child's respect for the human rights and fundamental 
freedoms of others and which takes into account the child's age and the 
desirability of promoting the child's reintegration and the child's assuming a 
constructive role in society.  
2. To this end, and having regard to the relevant provisions of international 
instruments, States Parties shall, in particular, ensure that:  
(a) No child shall be alleged as, be accused of, or recognized as having 
infringed the penal law by reason of acts or omissions that were not 
prohibited by national or international law at the time they were 
committed;  
(b) Every child alleged as or accused of having infringed the penal law has 
at least the following guarantees:  
(i) To be presumed innocent until proven guilty according to law;  
(ii) To be informed promptly and directly of the charges against him or 
her, and, if appropriate, through his or her parents or legal guardians, and 
to have legal or other appropriate assistance in the preparation and 
presentation of his or her defence;  
(iii) To have the matter determined without delay by a competent, 
independent and impartial authority or judicial body in a fair hearing 
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according to law, in the presence of legal or other appropriate assistance 
and, unless it is considered not to be in the best interest of the child, in 
particular, taking into account his or her age or situation, his or her 
parents or legal guardians;  
(iv) Not to be compelled to give testimony or to confess guilt; to examine 
or have examined adverse witnesses and to obtain the participation and 
examination of witnesses on his or her behalf under conditions of equality;  
(v) If considered to have infringed the penal law, to have this decision and 

any measures imposed in consequence thereof reviewed by a higher 
competent, independent and impartial authority or judicial body according 
to law;  
(vi) To have the free assistance of an interpreter if the child cannot 
understand or speak the language used;  
(vii) To have his or her privacy fully respected at all stages of the 
proceedings.  

3. States Parties shall seek to promote the establishment of laws, 
procedures, authorities and institutions specifically applicable to children 
alleged as, accused of, or recognized as having infringed the penal law, and, 
in particular:  
(a) The establishment of a minimum age below which children shall be 
presumed not to have the capacity to infringe the penal law;  
(b) Whenever appropriate and desirable, measures for dealing with such 
children without resorting to judicial proceedings, providing that human 
rights and legal safeguards are fully respected. 4. A variety of dispositions, 
such as care, guidance and supervision orders; counseling; probation; 
foster care; education and vocational training programmes and other 
alternatives to institutional care shall be available to ensure that children 
are dealt with in a manner appropriate to their well-being and 
proportionate both to their circumstances and the offence.  

 
Article 41 
Nothing in the present Convention shall affect any provisions which are more 
conducive to the realization of the rights of the child and which may be 
contained in:  
(a) The law of a State party; or  
(b) International law in force for that State.  

 
PART II 
 
Article 42 
States Parties undertake to make the principles and provisions of the 
Convention widely known, by appropriate and active means, to adults and 
children alike.  
 
Article 43 
1. For the purpose of examining the progress made by States Parties in 
achieving the realization of the obligations undertaken in the present 
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Convention, there shall be established a Committee on the Rights of the 
Child, which shall carry out the functions hereinafter provided.  
2. The Committee shall consist of eighteen experts of high moral standing 
and recognized competence in the field covered by this Convention.1/ The 
members of the Committee shall be elected by States Parties from among 
their nationals and shall serve in their personal capacity, consideration being 
given to equitable geographical distribution, as well as to the principal legal 
systems.  

3. The members of the Committee shall be elected by secret ballot from a 
list of persons nominated by States Parties. Each State Party may nominate 
one person from among its own nationals.  
4. The initial election to the Committee shall be held no later than six 
months after the date of the entry into force of the present Convention and 
thereafter every second year. At least four months before the date of each 
election, the Secretary-General of the United Nations shall address a letter 
to States Parties inviting them to submit their nominations within two 
months. The Secretary-General shall subsequently prepare a list in 
alphabetical order of all persons thus nominated, indicating States Parties 
which have nominated them, and shall submit it to the States Parties to the 
present Convention. 
5. The elections shall be held at meetings of States Parties convened by the 
Secretary-General at United Nations Headquarters. At those meetings, for 
which two thirds of States Parties shall constitute a quorum, the persons 
elected to the Committee shall be those who obtain the largest number of 
votes and an absolute majority of the votes of the representatives of States 
Parties present and voting.  
6. The members of the Committee shall be elected for a term of four years. 
They shall be eligible for re-election if renominated. The term of five of the 
members elected at the first election shall expire at the end of two years; 
immediately after the first election, the names of these five members shall 
be chosen by lot by the Chairman of the meeting.  
7. If a member of the Committee dies or resigns or declares that for any 
other cause he or she can no longer perform the duties of the Committee, 
the State Party which nominated the member shall appoint another expert 
from among its nationals to serve for the remainder of the term, subject to 
the approval of the Committee.  
8. The Committee shall establish its own rules of procedure.  
9. The Committee shall elect its officers for a period of two years.  
10. The meetings of the Committee shall normally be held at United Nations 
Headquarters or at any other convenient place as determined by the 
Committee. The Committee shall normally meet annually. The duration of 
the meetings of the Committee shall be determined, and reviewed, if 
necessary, by a meeting of the States Parties to the present Convention, 
subject to the approval of the General Assembly.  
11. The Secretary-General of the United Nations shall provide the necessary 
staff and facilities for the effective performance of the functions of the 
Committee under the present Convention.  
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12. With the approval of the General Assembly, the members of the 
Committee established under the present Convention shall receive 
emoluments from United Nations resources on such terms and conditions as 
the Assembly may decide.  
 
Article 44 
1. States Parties undertake to submit to the Committee, through the 
Secretary-General of the United Nations, reports on the measures they have 

adopted which give effect to the rights recognized herein and on the 
progress made on the enjoyment of those rights 
(a) Within two years of the entry into force of the Convention for the State 
Party concerned;  
(b) Thereafter every five years.  

2. Reports made under the present article shall indicate factors and 
difficulties, if any, affecting the degree of fulfillment of the obligations under 
the present Convention. Reports shall also contain sufficient information to 
provide the Committee with a comprehensive understanding of the 
implementation of the Convention in the country concerned.  
3. A State Party which has submitted a comprehensive initial report to the 
Committee need not, in its subsequent reports submitted in accordance with 
paragraph 1 (b) of the present article, repeat basic information previously 
provided.  
4. The Committee may request from States Parties further information 
relevant to the implementation of the Convention.  
5. The Committee shall submit to the General Assembly, through the 
Economic and Social Council, every two years, reports on its activities.  
6. States Parties shall make their reports widely available to the public in 
their own countries.  
 
Article 45 
In order to foster the effective implementation of the Convention and to 
encourage international co-operation in the field covered by the Convention:  
(a) The specialized agencies, the United Nations Children's Fund, and 
other United Nations organs shall be entitled to be represented at the 
consideration of the implementation of such provisions of the present 
Convention as fall within the scope of their mandate. The Committee may 
invite the specialized agencies, the United Nations Children's Fund and 
other competent bodies as it may consider appropriate to provide expert 
advice on the implementation of the Convention in areas falling within the 
scope of their respective mandates. The Committee may invite the 
specialized agencies, the United Nations Children's Fund, and other United 
Nations organs to submit reports on the implementation of the Convention 
in areas falling within the scope of their activities;  
(b) The Committee shall transmit, as it may consider appropriate, to the 
specialized agencies, the United Nations Children's Fund and other 
competent bodies, any reports from States Parties that contain a request, 
or indicate a need, for technical advice or assistance, along with the 
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Committee's observations and suggestions, if any, on these requests or 
indications;  
(c) The Committee may recommend to the General Assembly to request 
the Secretary-General to undertake on its behalf studies on specific issues 
relating to the rights of the child;  
(d) The Committee may make suggestions and general recommendations 
based on information received pursuant to articles 44 and 45 of the 
present Convention. Such suggestions and general recommendations shall 

be transmitted to any State Party concerned and reported to the General 
Assembly, together with comments, if any, from States Parties.  

 
PART III 
 
Article 46 
The present Convention shall be open for signature by all States.  
 
Article 47 
The present Convention is subject to ratification. Instruments of ratification 
shall be deposited with the Secretary-General of the United Nations.  
 
Article 48 
The present Convention shall remain open for accession by any State. The 
instruments of accession shall be deposited with the Secretary-General of 
the United Nations.  
 
Article 49 
1. The present Convention shall enter into force on the thirtieth day 
following the date of deposit with the Secretary-General of the United 
Nations of the twentieth instrument of ratification or accession.  
2. For each State ratifying or acceding to the Convention after the deposit of 
the twentieth instrument of ratification or accession, the Convention shall 
enter into force on the thirtieth day after the deposit by such State of its 
instrument of ratification or accession.  
 
Article 50  
1. Any State Party may propose an amendment and file it with the 
Secretary-General of the United Nations. The Secretary-General shall 
thereupon communicate the proposed amendment to States Parties, with a 
request that they indicate whether they favour a conference of States Parties 
for the purpose of considering and voting upon the proposals. In the event 
that, within four months from the date of such communication, at least one 
third of the States Parties favour such a conference, the Secretary-General 
shall convene the conference under the auspices of the United Nations. Any 
amendment adopted by a majority of States Parties present and voting at 
the conference shall be submitted to the General Assembly for approval.  
2. An amendment adopted in accordance with paragraph 1 of the present 
article shall enter into force when it has been approved by the General 
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Assembly of the United Nations and accepted by a two-thirds majority of 
States Parties.  
3. When an amendment enters into force, it shall be binding on those States 
Parties which have accepted it, other States Parties still being bound by the 
provisions of the present Convention and any earlier amendments which 
they have accepted.  
 
Article 51 

1. The Secretary-General of the United Nations shall receive and circulate to 
all States the text of reservations made by States at the time of ratification 
or accession.  
2. A reservation incompatible with the object and purpose of the present 
Convention shall not be permitted.  
3. Reservations may be withdrawn at any time by notification to that effect 
addressed to the Secretary-General of the United Nations, who shall then 
inform all States. Such notification shall take effect on the date on which it is 
received by the Secretary-General  
 
Article 52 
A State Party may denounce the present Convention by written notification 
to the Secretary-General of the United Nations. Denunciation becomes 
effective one year after the date of receipt of the notification by the 
Secretary-General.  
 
Article 53 
The Secretary-General of the United Nations is designated as the depositary 
of the present Convention.  
 
Article 54 
The original of the present Convention, of which the Arabic, Chinese, 
English, French, Russian and Spanish texts are equally authentic, shall be 
deposited with the Secretary-General of the United Nations. In witness 
thereof the undersigned plenipotentiaries, being duly authorized thereto by 
their respective Governments, have signed the present Convention. 
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CHAPTER 10 

 

REMEDIES AND REPARATIONS FOR HUMAN 

RIGHTS VIOLATIONS 
 

 

When human rights of people are violated, they are entitled to justice. 

Whether their houses are destroyed, their family was killed or their 

freedom of religion has been violated, if the violation is attributable to 

the state, the state should act to repair the wrong committed. And also 

when others than the state are responsible the state should offer 

possibilities for victims to get justice done. There are two different 

legal dimensions in this regard.  

 The first is the procedural element of redress for violations: 

remedies. Remedies entail the right to access to justice. This means 

the possibility for victims to lodge a complaint on the violation before 

a national (whether it is at the local, regional or country-level) body 

that has the capacity to remedy the harm done. This is not necessarily 

always a court, although that is preferable. It can also be an 

administrative or other institution, as long as it can effectively undo 

the harm done and as long as it is not a purely political institution. 

Such a right to an effective remedy was already included in the 

Universal Declaration on Human Rights of 1948, but it is also 

contained in the ICCPR (Article 2, paragraph 3). It is essential that the 

remedies are effective. This means that they should offer a real way of 

undoing the injustice committed and not just a symbolic one. It should 

be one that works in practice and not only on paper. This means for 

example that if a national judge issues a judgment in a case of a 

human rights violation, the state itself should make sure that that 

judgment is given a follow-up, for example by action of the police. 

 It can be remarked that the exhaustion of domestic remedies is a 

requirement for victims of human rights violations before they can 

complain at international human rights bodies, such as the Human 

Rights Committee of the United Nations. People that do not try to 

exhaust the available effective domestic remedies will not have their 

complaint heard at the international level. 
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 The second legal dimension is the substantive element of redress: 

reparations. Remedies are about the process of redressing the 

violation. But reparations are about the outcomes and results for the 

victims. Thus reparations are about the kind of outcome a victim can 

get. The clearest indication of what states should do in case of a 

human rights violation has been laid down in the ‘Basic Principles and 

Guidelines on the Right to a Remedy and Reparation for Victims of 

Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law’. This is a declaration 

which was adopted by the General Assembly in 2005. Although it is 

not a treaty, this text does reflect for the most part existing 

international human rights law. It can, as the title says, serve as a 

guideline for state behavior in granting remedies and reparations to 

victims of human rights treaties. It explains what the general duty for 

states to offer remedies and reparations entails in practice.  

 Under human rights law reparations can be given in a number of 

ways: restitution, compensation, rehabilitation, satisfaction, and 

guarantees of non-repetition. These different forms of reparations do 

not exclude each other. The state can give several instead of just one 

form of reparations to a victim. 

 Restitution is the most far-reaching of all forms of reparations. As 

the Basic Principles and Guidelines indicate, it means that states 

should “whenever possible, restore the victim to the original situation 

before the gross violations of international human rights law or serious 

violations of international humanitarian law occurred. Restitution 

includes, as appropriate: restoration of liberty, enjoyment of human 

rights, identity, family life and citizenship, return to one’s place of 

residence, restoration of employment and return of property.” The 

examples show the situations in which restitution is possible. 

However, not all human rights violations can be settled through 

restitution: someone who was killed cannot be made alive again and 

someone who was tortured cannot be “un-tortured”. Thus, restitution 

cannot be used in all situations. 

 The second form of reparation is compensation. Compensation 

means repairing the harm done by paying in cash or in kind (for 

example in the form of goods or land). It can take two different forms: 

compensation for pecuniary damages and compensation for non-
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pecuniary damages. Pecuniary damages are material losses such as the 

loss of specific property or legal costs. It is not always easy to 

estimate the precise amounts, but at least it can be done. As to non-

pecuniary damages, that relates to mental or bodily suffering or to for 

example harm to someone’s reputation. This kind of compensation is 

extremely difficult to calculate. For example, how does one assess the 

financial equivalent of the pain of losing one’s child? Even though 

such assessments in the case of non-pecuniary damages are very hard 

to make, they have been undertaken both by national courts and by 

international human rights institutions.  

  Rehabilitation is the third form of reparations. This kind of 

reparation is related to the physical and mental well-being of the 

victim of a human rights violation and thereby to its re-inclusion in the 

community. Thus it relates to practical action to help the individual 

concerned recover physically, mentally and socially. This means for 

example providing medial care, psychological help or treatment, and 

offering social or legal services to the victim.  

 The fourth form of reparations is satisfaction. This is the most 

symbolic form, but a very important one for many victims since it 

relates to the truth. It usually means that the state formally 

acknowledges to the victims that wrong was done. This can range 

from pubic apologies to disclosure of the truth and to commemoration 

ceremonies. More broadly it can also involve searching for 

disappeared persons and re-burying them on a solemn way. It is all 

aimed at restoring the dignity of the victims and their relatives. 

 The fifth and final form of reparations is a guarantee of non-

repetition: the state guarantees to the victims of the human rights 

violation that it will not happen again. For example, if detention 

circumstances in a prison were found to be in violation of human 

rights, the circumstances should be improved in order to prevent 

future violations. Or if someone has been threatened and his or her life 

was endangered, the state should offer a level of protection to that 

person in order to prevent future threats.  

 Very often, only offering one form of reparations will not be 

sufficient. For example it would be strange if a state offers 

compensation but is not prepared to formally acknowledge the 

violation as a form of satisfaction. In addition, in many cases 
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restitution is only partially possible (a house that is destroyed can be 

returned to the former owner, but that does not constitute full 

restitution. In such cases additional compensation may be necessary. 

Although restitution is the preferred remedy, compensation is 

probably one of the most often used forms of remedies. 

 The provision of effective remedies as procedural safeguards on 

the national level and the provision of reparations are both key 

components of justice. Human rights violations should of course be 

prevented, but once they do happen, remedies and reparations are the 

main tools for states to offer justice to the victims of those violations. 

This is the full text of the United Nations General Assembly 

resolution which includes the Basic Principles and Guidelines: 

 

Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International 

Humanitarian Law` 
 
Adopted and proclaimed by General Assembly resolution 60/147 of 16 
December 2005  
 
The General Assembly,  
 
Guided by the Charter of the United Nations, the Universal Declaration of 
Human Rights, the International Covenants on Human Rights, other relevant 
human rights instruments and the Vienna Declaration and Programme of 
Action, 
 
Affirming the importance of addressing the question of remedies and 
reparation for victims of gross violations of international human rights law 
and serious violations of international humanitarian law in a systematic and 
thorough way at the national and international levels,  
 
Recognizing that, in honouring the victims’ right to benefit from remedies 
and reparation, the international community keeps faith with the plight of 
victims, survivors and future human generations and reaffirms international 
law in the field,  
 
Recalling the adoption of the Basic Principles and Guidelines on the Right to 
a Remedy and Reparation for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International Humanitarian Law 
by the Commission on Human Rights in its resolution 2005/35 of 19 April 
2005 and by the Economic and Social Council in its resolution 2005/30 of 
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25 July 2005, in which the Council recommended to the General Assembly 
that it adopt the Basic Principles and Guidelines,  
 
1. Adopts the Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law 
and Serious Violations of International Humanitarian Law annexed to the 
present resolution;  
 

2. Recommends that States take the Basic Principles and Guidelines into 
account, promote respect thereof and bring them to the attention of 
members of the executive bodies of government, in particular law 
enforcement officials and military and security forces, legislative bodies, the 
judiciary, victims and their representatives, human rights defenders and 
lawyers, the media and the public in general;  
 
3. Requests the Secretary-General to take steps to ensure the widest 
possible dissemination of the Basic Principles and Guidelines in all the official 
languages of the United Nations, including by transmitting them to 
Governments and intergovernmental and non-governmental organizations 
and by including the Basic Principles and Guidelines in the United Nations 
publication entitled Human Rights: A Compilation of International 
Instruments. 
 
64th plenary meeting 
 
16 December 2005 
 
Annex  
 
Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious 
Violations of International Humanitarian Law  
 
Preamble  
 
The General Assembly,  
 
Recalling the provisions providing a right to a remedy for victims of 
violations of international human rights law found in numerous international 
instruments, in particular article 8 of the Universal Declaration of Human 
Rights, 1 article 2 of the International Covenant on Civil and Political Rights, 
2 article 6 of the International Convention on the Elimination of All Forms of 
Racial Discrimination, article 14 of the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, and article 39 of the 
Convention on the Rights of the Child, and of international humanitarian law 
as found in article 3 of the Hague Convention respecting the Laws and 
Customs of War on Land of 18 October 1907 (Convention IV), article 91 of 
the Protocol Additional to the Geneva Conventions of 12 August 1949, and 
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relating to the Protection of Victims of International Armed Conflicts 
(Protocol I) of 8 June 1977, and articles 68 and 75 of the Rome Statute of 
the International Criminal Court, 
 
Recalling the provisions providing a right to a remedy for victims of 
violations of international human rights found in regional conventions, in 
particular article 7 of the African Charter on Human and Peoples’ Rights, 
article 25 of the American Convention on Human Rights, and article 13 of 

the Convention for the Protection of Human Rights and Fundamental 
Freedoms, 
 
Recalling the Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power emanating from the deliberations of the Seventh United 
Nations Congress on the Prevention of Crime and the Treatment of Offenders 
and General Assembly resolution 40/34 of 29 November 1985 by which the 
Assembly adopted the text recommended by the Congress,  
 
Reaffirming the principles enunciated in the Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power, including that victims 
should be treated with compassion and respect for their dignity, have their 
right to access to justice and redress mechanisms fully respected, and that 
the establishment, strengthening and expansion of national funds for 
compensation to victims should be encouraged, together with the 
expeditious development of appropriate rights and remedies for victims,  
 
Noting that the Rome Statute of the International Criminal Court requires 
the establishment of “principles relating to reparations to, or in respect of, 
victims, including restitution, compensation and rehabilitation”, requires the 
Assembly of States Parties to establish a trust fund for the benefit of victims 
of crimes within the jurisdiction of the Court, and of the families of such 
victims, and mandates the Court “to protect the safety, physical and 
psychological well-being, dignity and privacy of victims” and to permit the 
participation of victims at all “stages of the proceedings determined to be 
appropriate by the Court”,  
 
Affirming that the Basic Principles and Guidelines contained herein are 
directed at gross violations of international human rights law and serious 
violations of international humanitarian law which, by their very grave 
nature, constitute an affront to human dignity,  
Emphasizing that the Basic Principles and Guidelines contained herein do not 
entail new international or domestic legal obligations but identify 
mechanisms, modalities, procedures and methods for the implementation of 
existing legal obligations under international human rights law and 
international humanitarian law which are complementary though different as 
to their norms,  
 
Recalling that international law contains the obligation to prosecute 
perpetrators of certain international crimes in accordance with international 
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obligations of States and the requirements of national law or as provided for 
in the applicable statutes of international judicial organs, and that the duty 
to prosecute reinforces the international legal obligations to be carried out in 
accordance with national legal requirements and procedures and supports 
the concept of complementarity,  
 
Noting that contemporary forms of victimization, while essentially directed 
against persons, may nevertheless also be directed against groups of 

persons who are targeted collectively,  
 
Recognizing that, in honouring the victims’ right to benefit from remedies 
and reparation, the international community keeps faith with the plight of 
victims, survivors and future human generations and reaffirms the 
international legal principles of accountability, justice and the rule of law,  
Convinced that, in adopting a victim-oriented perspective, the international 
community affirms its human solidarity with victims of violations of 
international law, including violations of international human rights law and 
international humanitarian law, as well as with humanity at large, in 
accordance with the following Basic Principles and Guidelines,  
 
Adopts the following Basic Principles and Guidelines:  
 
I. Obligation to respect, ensure respect for and implement international 
human rights law and international humanitarian law  
 
1. The obligation to respect, ensure respect for and implement international 
human rights law and international humanitarian law as provided for under 
the respective bodies of law emanates from:  
(a) Treaties to which a State is a party;  
(b) Customary international law;  
(c) The domestic law of each State.  
 
2. If they have not already done so, States shall, as required under 
international law, ensure that their domestic law is consistent with their 
international legal obligations by:  
(a) Incorporating norms of international human rights law and international 
humanitarian law into their domestic law, or otherwise implementing them in 
their domestic legal system;  
(b) Adopting appropriate and effective legislative and administrative 
procedures and other appropriate measures that provide fair, effective and 
prompt access to justice;  
(c) Making available adequate, effective, prompt and appropriate remedies, 
including reparation, as defined below;  
(d) Ensuring that their domestic law provides at least the same level of 
protection for victims as that required by their international obligations.  
 
 
 



Chapter 10 

SIM Special 34 230 

II. Scope of the obligation  
 
3. The obligation to respect, ensure respect for and implement international 
human rights law and international humanitarian law as provided for under 
the respective bodies of law, includes, inter alia, the duty to:  
(a) Take appropriate legislative and administrative and other appropriate 
measures to prevent violations;  
(b) Investigate violations effectively, promptly, thoroughly and impartially 

and, where appropriate, take action against those allegedly responsible in 
accordance with domestic and international law;  
(c) Provide those who claim to be victims of a human rights or humanitarian 
law violation with equal and effective access to justice, as described below, 
irrespective of who may ultimately be the bearer of responsibility for the 
violation; and  
(d) Provide effective remedies to victims, including reparation, as described 
below.  
 
III. Gross violations of international human rights law and serious violations 
of international humanitarian law that constitute crimes under international 
law 
 
4. In cases of gross violations of international human rights law and serious 
violations of international humanitarian law constituting crimes under 
international law, States have the duty to investigate and, if there is 
sufficient evidence, the duty to submit to prosecution the person allegedly 
responsible for the violations and, if found guilty, the duty to punish her or 
him. Moreover, in these cases, States should, in accordance with 
international law, cooperate with one another and assist international judicial 
organs competent in the investigation and prosecution of these violations.  
 
5. To that end, where so provided in an applicable treaty or under other 
international law obligations, States shall incorporate or otherwise 
implement within their domestic law appropriate provisions for universal 
jurisdiction. Moreover, where it is so provided for in an applicable treaty or 
other international legal obligations, States should facilitate extradition or 
surrender offenders to other States and to appropriate international judicial 
bodies and provide judicial assistance and other forms of cooperation in the 
pursuit of international justice, including assistance to, and protection of, 
victims and witnesses, consistent with international human rights legal 
standards and subject to international legal requirements such as those 
relating to the prohibition of torture and other forms of cruel, inhuman or 
degrading treatment or punishment.  
 
IV. Statutes of limitations  
 
6. Where so provided for in an applicable treaty or contained in other 
international legal obligations, statutes of limitations shall not apply to gross 
violations of international human rights law and serious violations of 
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international humanitarian law which constitute crimes under international 
law.  
 
7. Domestic statutes of limitations for other types of violations that do not 
constitute crimes under international law, including those time limitations 
applicable to civil claims and other procedures, should not be unduly 
restrictive.  
 

V. Victims of gross violations of international human rights law and serious 
violations of international humanitarian law  
 
8. For purposes of the present document, victims are persons who 
individually or collectively suffered harm, including physical or mental injury, 
emotional suffering, economic loss or substantial impairment of their 
fundamental rights, through acts or omissions that constitute gross 
violations of international human rights law, or serious violations of 
international humanitarian law. Where appropriate, and in accordance with 
domestic law, the term “victim” also includes the immediate family or 
dependants of the direct victim and persons who have suffered harm in 
intervening to assist victims in distress or to prevent victimization.  
 
9. A person shall be considered a victim regardless of whether the 
perpetrator of the violation is identified, apprehended, prosecuted, or 
convicted and regardless of the familial relationship between the perpetrator 
and the victim.  
 
VI. Treatment of victims  
 
10. Victims should be treated with humanity and respect for their dignity 
and human rights, and appropriate measures should be taken to ensure 
their safety, physical and psychological well-being and privacy, as well as 
those of their families. The State should ensure that its domestic laws, to the 
extent possible, provide that a victim who has suffered violence or trauma 
should benefit from special consideration and care to avoid his or her re-
traumatization in the course of legal and administrative procedures designed 
to provide justice and reparation.  
 
VII. Victims’ right to remedies  
 
11. Remedies for gross violations of international human rights law and 
serious violations of international humanitarian law include the victim’s right 
to the following as provided for under international law:  
 
(a) Equal and effective access to justice;  
(b) Adequate, effective and prompt reparation for harm suffered;  
(c) Access to relevant information concerning violations and reparation 
mechanisms.  
 



Chapter 10 

SIM Special 34 232 

VIII. Access to justice  
 
12. A victim of a gross violation of international human rights law or of a 
serious violation of international humanitarian law shall have equal access to 
an effective judicial remedy as provided for under international law. Other 
remedies available to the victim include access to administrative and other 
bodies, as well as mechanisms, modalities and proceedings conducted in 
accordance with domestic law. Obligations arising under international law to 

secure the right to access justice and fair and impartial proceedings shall be 
reflected in domestic laws. To that end, States should:  
 
(a) Disseminate, through public and private mechanisms, information about 
all available remedies for gross violations of international human rights law 
and serious violations of international humanitarian law;  
(b) Take measures to minimize the inconvenience to victims and their 
representatives, protect against unlawful interference with their privacy as 
appropriate and ensure their safety from intimidation and retaliation, as well 
as that of their families and witnesses, before, during and after judicial, 
administrative, or other proceedings that affect the interests of victims;  
(c) Provide proper assistance to victims seeking access to justice;  
(d) Make available all appropriate legal, diplomatic and consular means to 
ensure that victims can exercise their rights to remedy for gross violations of 
international human rights law or serious violations of international 
humanitarian law.  
 
13. In addition to individual access to justice, States should endeavour to 
develop procedures to allow groups of victims to present claims for 
reparation and to receive reparation, as appropriate.  
 
14. An adequate, effective and prompt remedy for gross violations of 
international human rights law or serious violations of international 
humanitarian law should include all available and appropriate international 
processes in which a person may have legal standing and should be without 
prejudice to any other domestic remedies.  
 
IX. Reparation for harm suffered  
 
15. Adequate, effective and prompt reparation is intended to promote justice 
by redressing gross violations of international human rights law or serious 
violations of international humanitarian law. Reparation should be 
proportional to the gravity of the violations and the harm suffered. In 
accordance with its domestic laws and international legal obligations, a State 
shall provide reparation to victims for acts or omissions which can be 
attributed to the State and constitute gross violations of international human 
rights law or serious violations of international humanitarian law. In cases 
where a person, a legal person, or other entity is found liable for reparation 
to a victim, such party should provide reparation to the victim or 
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compensate the State if the State has already provided reparation to the 
victim.  
 
16. States should endeavour to establish national programmes for reparation 
and other assistance to victims in the event that the parties liable for the 
harm suffered are unable or unwilling to meet their obligations.  
 
17. States shall, with respect to claims by victims, enforce domestic 

judgements for reparation against individuals or entities liable for the harm 
suffered and endeavour to enforce valid foreign legal judgements for 
reparation in accordance with domestic law and international legal 
obligations. To that end, States should provide under their domestic laws 
effective mechanisms for the enforcement of reparation judgements.  
 
18. In accordance with domestic law and international law, and taking 
account of individual circumstances, victims of gross violations of 
international human rights law and serious violations of international 
humanitarian law should, as appropriate and proportional to the gravity of 
the violation and the circumstances of each case, be provided with full and 
effective reparation, as laid out in principles 19 to 23, which include the 
following forms: restitution, compensation, rehabilitation, satisfaction and 
guarantees of non-repetition.  
 
19. Restitution should, whenever possible, restore the victim to the original 
situation before the gross violations of international human rights law or 
serious violations of international humanitarian law occurred. Restitution 
includes, as appropriate: restoration of liberty, enjoyment of human rights, 
identity, family life and citizenship, return to one’s place of residence, 
restoration of employment and return of property.  
 
20. Compensation should be provided for any economically assessable 
damage, as appropriate and proportional to the gravity of the violation and 
the circumstances of each case, resulting from gross violations of 
international human rights law and serious violations of international 
humanitarian law, such as:  
 
(a) Physical or mental harm;  
(b) Lost opportunities, including employment, education and social benefits;  
(c) Material damages and loss of earnings, including loss of earning 
potential;  
(d) Moral damage;  
(e) Costs required for legal or expert assistance, medicine and medical 
services, and psychological and social services.  
 
21. Rehabilitation should include medical and psychological care as well as 
legal and social services.  
 
22. Satisfaction should include, where applicable, any or all of the following:  
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(a) Effective measures aimed at the cessation of continuing violations;  
(b) Verification of the facts and full and public disclosure of the truth to the 
extent that such disclosure does not cause further harm or threaten the 
safety and interests of the victim, the victim’s relatives, witnesses, or 
persons who have intervened to assist the victim or prevent the occurrence 
of further violations;  
(c) The search for the whereabouts of the disappeared, for the identities of 
the children abducted, and for the bodies of those killed, and assistance in 

the recovery, identification and reburial of the bodies in accordance with the 
expressed or presumed wish of the victims, or the cultural practices of the 
families and communities;  
(d) An official declaration or a judicial decision restoring the dignity, the 
reputation and the rights of the victim and of persons closely connected with 
the victim;  
(e) Public apology, including acknowledgement of the facts and acceptance 
of responsibility;  
(f) Judicial and administrative sanctions against persons liable for the 
violations;  
(g) Commemorations and tributes to the victims;  
(h) Inclusion of an accurate account of the violations that occurred in 
international human rights law and international humanitarian law training 
and in educational material at all levels.  
 
23. Guarantees of non-repetition should include, where applicable, any or all 
of the following measures, which will also contribute to prevention:  
 
(a) Ensuring effective civilian control of military and security forces;  
(b) Ensuring that all civilian and military proceedings abide by international 
standards of due process, fairness and impartiality;  
(c) Strengthening the independence of the judiciary;  
(d) Protecting persons in the legal, medical and health-care professions, the 
media and other related professions, and human rights defenders;  
(e) Providing, on a priority and continued basis, human rights and 
international humanitarian law education to all sectors of society and 
training for law enforcement officials as well as military and security forces;  
(f) Promoting the observance of codes of conduct and ethical norms, in 
particular international standards, by public servants, including law 
enforcement, correctional, media, medical, psychological, social service and 
military personnel, as well as by economic enterprises;  
(g) Promoting mechanisms for preventing and monitoring social conflicts and 
their resolution;  
(h) Reviewing and reforming laws contributing to or allowing gross violations 
of international human rights law and serious violations of international 
humanitarian law.  
 
X. Access to relevant information concerning violations and reparation 
mechanisms  
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24. States should develop means of informing the general public and, in 
particular, victims of gross violations of international human rights law and 
serious violations of international humanitarian law of the rights and 
remedies addressed by these Basic Principles and Guidelines and of all 
available legal, medical, psychological, social, administrative and all other 
services to which victims may have a right of access. Moreover, victims and 
their representatives should be entitled to seek and obtain information on 
the causes leading to their victimization and on the causes and conditions 

pertaining to the gross violations of international human rights law and 
serious violations of international humanitarian law and to learn the truth in 
regard to these violations.  
 
XI. Non-discrimination  
 
25. The application and interpretation of these Basic Principles and 
Guidelines must be consistent with international human rights law and 
international humanitarian law and be without any discrimination of any kind 
or on any ground, without exception.  
 
XII. Non-derogation  
 
26. Nothing in these Basic Principles and Guidelines shall be construed as 
restricting or derogating from any rights or obligations arising under 
domestic and international law. In particular, it is understood that the 
present Basic Principles and Guidelines are without prejudice to the right to 
a remedy and reparation for victims of all violations of international human 
rights law and international humanitarian law. It is further understood that 
these Basic Principles and Guidelines are without prejudice to special rules of 
international law.  
 
XIII. Rights of others  
 
27. Nothing in this document is to be construed as derogating from 
internationally or nationally protected rights of others, in particular the right 
of an accused person to benefit from applicable standards of due process.  
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